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Editor’s Introduction

THE BEIT DIN As A Basic INSTITUTION OF JEwisH LIFE

Political and legal institutions shape the societies they serve. Philosophers study
these institutions to characterize societies and distinguish them from each other.’
Free markets separate capitalist societies from socialist ones. Open elections dif-
ferentiate democracies from dictatorships. The rule of law and the protection of
basic liberties distinguish liberal societies from authoritarian ones.

Jewish communities are also shaped by their institutions. Shuls, yeshivot, batei
din, tzedakah organizations, along with other institutions, form the basic struc-
ture of a Jewish society* The influence of these institutions on the community
they serve is so decisive that the character of a given kehillab is often forged by
the weltanschauung of its institutions. Teaneck, NJ bears the imprint of Yeshiva
University, while Lakewood, NJ resembles BMG. Further, we can gauge the vitality
of a community by the vibrancy of its shuls and schools. Consider how yeshzvot and
Jewish day schools have transformed American Jewry from a fledgling community

' For the importance of institutions shaping the basic structure of society, see John Raws, Fustice as

Fairness p. 55, “The... reason for taking the basic structure as the primary subject derives from its pro-

found and pervasive influence on the persons who live under its institutions.”

See also Wenar, Leif, “John Rawls”, The Stanford Encyclopedia of Philosophy (Summer 2021 Edition), Ed-

ward N. Zalta (ed.):
“The basic structure is the location of justice because these institutions distribute the main
benefits and burdens of social life: who will receive social recognition, who will have which basic
rights, who will have opportunities to get what kind of work, what the distribution of income and
wealth will be, and so on. The form of a society’s basic structure will have profound effects on the
lives of citizens. The basic structure will influence not only citizens’ life prospects, but more deeply
their goals, their attitudes, their relationships, and their characters.”

> See Tosefta Bava Metzia 11:23, Shulchan Arukh Choshen Mishpat 163, Rambam Tefillah 11:1, Ram-

bam Matnot Aniyim 9:1.
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of immigrants dependent on the public school system into the juggernaut it is
today. A Jewish society is as strong as its basic institutions.

A beit din is one of the most important and basic institutions of a Jewish society.
The Torah obligates each town, city, and province to appoint a et din to apply and
regulate Jewish law within its jurisdiction.’ As students of Jewish law can attest,
the beit din looms larger in Jewish tradition than even the beit ha-knesset or the beit
ha-midrash. Yet it is a poignant fact about American Jewry that while it has built
thriving batei knesset and batei midrash, the community has yet to rally behind the
institution of the beit din.* The last decade has seen some progress, but plenty of
work remains to reinvigorate the institution of the ezt din and to restore it to its
central place in the Jewish community, le-hachzir atarah le-yoshnah.

A beit din is the cornerstone of a Jewish community because it serves three vital
roles. First, the beit din serves as shoftim (judges/arbitrators), preserving concord
and social harmony by resolving disputes.’ Second, the be:t din serves as guardian
of mishpatim (substantive Jewish law), breathing life into the abstract concepts of
Jewish civil law and implementing the Torah’s blueprint for a just and rightful soci-
ety Third, the beit din interprets the devar ha-mishpat, engaging in the theoretical
exposition of Jewish law to determine how the principles of the Torah apply to the
contemporary world around them, and to define and refine the halakhic concepts

in light of it.” Let us consider each of these.

3 Devarim 16:18, Rambam Mitzvat Aseh 176, Rambam Sanhedrin 1:1-2; Talmud Bavli Sanhedrin 16b,
56b.

+  See Rabbi J.D. Bleich, “The Bet Din: An Institution Whose Time Has Returned,” in Contemporary
Halakhic Problems IV (1995), p. 4:

“Collectively and individually, the American Jewish community is guilty of continuous and ongo-
ing violation of one of the six hundred and thirteen commandments. Judges and court officers
shall you place unto yourself in all your gates (Deuteronomy 16:17)"... Lamentably, the absence
of formally established Batei Din in our country has given rise to the phenomenon of otherwise
scrupulously observant Jews having recourse to civil courts for resolution of disputes involving
other members of the Jewish community. Such actions entail serious violations of Jewish law.”

See also Rabbi Yosef Eliyahu Henkin, “Madur ha-Halakhah,” in Edut be-Yisrael, ed. Rabbi Asher Rand
(cited in Bleich op cite, p. 6):

“The positive commandment concerning appointment of judges is binding also in the Diaspora
even in our era. Even in a locale in which there are scholars, the community is not relieved of its
obligation to appoint designated persons for that purpose. Come and let us protest concerning
the many cities and large metropolises in America that have many Torah-observant individuals
but, nevertheless, they do not appoint judges and decisors.”

5 For the concept of shoftim, see Devarim 16:18.

¢ For the concept of mishpatim, see Shemot 21:1. Note the Rambam’s distinction between Mishpatim
and Shoftim as separate books in Mishneh Torah.

7 For devar ba-mishpat, see Devarim 17:9.
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1. Saorriv: THE PursurtT CrviL HARMONY (SHALOM)

The first and most basic role of a bezt din is to serve as shoftim, impartial judges
and arbitrators, to resolve and extinguish disputes. When people live in close prox-
imity and compete over resources, they inevitably will conflict with each other.
Contflicts arise even without malice. A tree falls into a neighboring property, caus-
ing damage. A partnership is dissolved and its assets must be distributed. Services
are rendered but the parties never agreed on a price. A pandemic makes it impos-
sible for a school to provide in-person instruction. No one has acted wrongfully in
these cases, yet the interests of the competing parties clash. Because the parties
are partial to their own position, it is difficult for them to resolve the dispute on
their own.® It is therefore necessary for an impartial tribunal of judges (hoftim) to
impose a fair resolution on the conflict.

Why is it important to resolve these conflicts? What benefit is achieved by the
beit din intervening? Disputes are both intrinsically bad and instrumentally harm-
ful. They are bad in themselves bad because they undercut the Torah’s ideal of so-
cial unity. Conflicts create rifts and divisions. They sow animosity and ill-will. Thus
they undercut the fraternity (@chvah) and unity (achdut) that the Torah envisions
for a Jewish community. Conflicts are also instrumentally harmful because they
waste resources—economic, psychological, emotional-and thereby prevent people
from pursuing the valuable ends the Torah prescribes for them.

Even if there were no substantive halakhic law (mishpatim) determining the out
come of a case, a resolution imposed by a panel of impartial judges (shoftim) would
constitute a fair dispute-resolution procedure. Each time a dispute erupts, the par-
ties would appear before a panel of dayanim who would impose a final, binding res-
olution on the conflict. Thus, the institution of shoftim (judges/arbitrators), even

without mishpatim (substantive law), advances the Torah’s vision of a community

8 See John Locke, Two Treatises of Government, 11:13. After describing each person’s natural right to

protect their property and redress wrongs committed against them, Locke notes that “it is unreason-
able for men to be judges in their own cases... self-love will make men partial to themselves... and... ill
nature, passion, and revenge will carry them too far in punishing others.” Locke sees this as the basis
for entering political society. See Two Treatises of Government, 11:87: “There only is political society,
where every one of the members hath quitted this natural power, resigned it up into the hands of the
community... thus all private judgement of every particular member being excluded, the community
comes to be umpire... indifferent, and the same to all parties.”

See also II:124: “Though the law of nature be plain and intelligible to all rational creatures, yet men
being biased by their interest... are not apt to allow of it as a law binding to them in the application of
it to their particular cases.”
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rooted in achvab (fraternity), shalom (social harmony) and reuz (civic friendship).
The Jewish legal tradition is replete with teachings about the value of social har-
mony and civic peace—and the role of batei din in securing it.?

Appreciating a best din’s role in preserving civic peace—shoftim independent of
mishpatim—can illuminate several ideas within the laws of choshen mishpat. One ex-
ample is Judaism’s preference for pesharab (settlement/compromise) over din. The
doctrine of pesharab charges the beit din to seek a settlement rather than to issue a
decision on the strict legal merits.” The Talmud characterizes pesharah as a form
of mishpat-shalom, peace-seeking-justice, precisely because it is better suited to
achieve social harmony than pure d7z. Some authorities hold that wherever din will
fail to end the dispute, the best din ought to impose a settlement, since the purpose
of adjudication is to achieve shalom.” Thus, even if we were to put aside the world
of mishpatim, batei din serve a crucial social function in maintaining a society where

shalom reigns.”

9 See Shemot 18:21-23. The verses suggest that the appointment of judges secures a peaceful society.
See Ibn Ezra Shemot 18:23, Alshikh Shemot 18:23, and Harchev Davar Shemot 18:23. See also Avot 1:18
and Tur Choshen Mishpat 1.

For the centrality of shalom, see Talmud Bavli Gittin 59b, Mishlei 3:17, Rambam Chanukah 4:14, and
Rambam Melachim 10:12.
©  See R. Itamar Rosensweig, “Pesharah vs. Din”, Jewishprudence (April 2020).

" See Netziv, Responsa Meshiv Davar Vol. 3 no. 1o.

2 Beyond pesharab, other principles in choshen mishpat may reflect the independent significance of
shoftim, separate from mishpatim. If we look to cases where the halakhah endorses dispute-resolution
procedures that diverge from the substantive provisions of Jewish civil law (zishpatim) as the criterion,
the following examples may point to the dispute-resolution role of shoftim:

a) A beit din’s authorization to decide some cases “beyond the letter of the law”, lifuim mi-shurat bha-din,
which, by definition, diverges from the substantive prescription of the mishpatim. See the discussion in
Shulchan Arukh Choshen Mishpat 12:2.

b) A beit din’s power extra-legal power to punish and fine to preserve social order, “makin ve-onshin
shelo min ba-din”. See Shulchan Arukh Choshen Mishpat 2:1.

¢) Halakhah’s recognition of the prevailing commercial norms (minbag ha-sochrim) as halachically
binding. See R. Itamar Rosensweig, “Minhag Ha-Sochrim: Jewish Law’s Incorporation of Mercantile
Custom and Marketplace Norms,” Jewishprudence (November 2022). This category may also include
halakhah’s incorporation of the law of the jurisdiction, dina de-malkbuta, to fill halakhic lacunae. See my
suggestion at note 112 therein.

d) Permitting a litigant whose adversary refuses to appear before a beit din to seek recourse in a
secular court that will decide the case contrary to Jewish law. See Shulchan Arukh Choshen Mishpat
26:2. See also R. Yaacov Feit, “The Prohibition Against Going to Secular Court,” Journal of the Beth Din
of America 1 (2012) pp. 31-32.

e) Allowing Jewish parties to resolve a dispute through a non-Jewish arbitrator. See Shakh Choshen
Mishpat 22:16 and R. Yaacov Feit “The Prohibition Against Going to Secular Court”, p. 42.

) Other examples might include munach ad she-yavo Eliyabu, where the beit din is charged to end the
conflict by confiscating the disputed object rather than rendering a substantive decision. See the entry
on munach ad she-yavo eliyabu in Encylopedia Talmudit, vol. 22. Other kelalei ha-sefeikot—e.g., splitting losses
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2. MisHPATIM: SUSTAINING THE INOMOS OF JUDAISM

The second role of a beit din is to serve as the guardian of mishpatim (substantive
Jewish law), to breathe life into the abstract concepts and principles of Jewish law
by granting them real-world application and enforcement. Judaism’s substantive
civil laws are a blueprint for a just and rightful society; one that embodies din emet
(true justice).” Batei din animate this blueprint, and implement it, when they struc-
ture the Jewish community’s social, civil, and commercial affairs according to the
Torah’s vision of a righteous society. Judaism’s conception of a rightful system of
property, contracts, family law; torts, and bailments are brought to life by bate: din
that regulate society according to the vision and provisions of Jewish law.

Take the ketubah for example. Every chatan obligates himself to the financial
commitment of the ketubah, which is a linchpin of the Jewish institution of mar-
riage.”* But civil courts don’t recognize the ketubah as a genuine financial obliga-
tion. They dismiss it as an unenforceable document of religious ritual.” So long
as Jewish divorces are overseen by civil courts, the ketubah loses real-world appli-
cation. R. Moshe Feinstein noted that most people, including rabbis, have little
notion of the ketubah’s dollar value because they organize their financial affairs by
civil law and through civil courts.” What was once the keystone of Jewish marriage
has fallen into legal desuetude.

When parties come to beit din to dissolve their marriage and divide their marital
property, the ketubab is brought to life and recognized as having full legal force.
Batei din must consider how much the ketubah is worth, whether it has been

(yachloku), court recusal (kol de-alim gevar), an arbitrary decision imposed by the court (shuda de-dayni),
ba-motzi mei-chaveiro alav ha-raayab-—may be understood as mechanisms for ending disputes rather than
principles of right.

5 Ran (Derashot no. 11) carefully distinguishes between the role of the beit din as peacekeepers and
their role in enforcing true justice. Ran notes that every society requires judges to preserve civil order.
Wlthout judges, individuals will devour each other. The Jewish people are no exception. But the Jewish
people need judges also “le-ha-umid chukei ha-Torab al tilam... kefi mishpat tzodek amiti.”

Ran proceeds to explain that the mishpatim are the DNA for a society worthy of the divine presence:
“mitzad she-hem tzodkim be-atzman, retzoni lomar, mishpetai ha-torab,... yimshakh she-yidabek ve-yachul ha-shefa
ba-eloki ba-nu.” See also Talmud Bavli Sanhedrin 7a.

4 For the idea of the Ketubah as the linchpin of Jewish marriage, see R. Itamar Rosensweig, “Mitzvat
Gerushin” in Beit Yitzchak 5783 (forthcoming) notes 10-12 and the accompanying text therein.

5 See In Re Estate of White, 356 N.Y.S.2d 208, at 210 (NY Sup. Ct, 1974): “Even for the observant and
Orthodox, the ketubah has become more a matter of form and a ceremonial document than a legal ob-
ligation.” See also R. Yonah Reiss and R. Michael Broyde, "The Value and Significance of the Ketubah,”
Journal of Halacha and Contemporary Society Vol. 47 (2004).

1 See Iggerot Moshe, Even Ha-Ezer 4:91.
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forfeited, how it should be evaluated, and whether its valuation satisfies the un-
derlying halakhic consideration shelo tibei kalah be-einav le-hotziuh.”

The same holds true for other aspects of Jewish law that have no parallel in
the Western legal tradition. Consider dina de-bar metzra, the law of the abutter,
which grants a neighbor the right of first refusal when property is put up for sale.”
Or yored, whereby someone who confers a benefit is entitled to compensation
for providing a valuable service. Or the prohibition against charging interest on
loans. Civil courts do not recognize these principles of Jewish law. So long as Jews
frequent civil courts, rather than batei din, they erode and diminish the normative
world of Judaism. Without datei din giving legal recognition to these halakhic prin-
ciples, the mishpatim cease to be a meaningful part of our world.”

The Torah’s mishpatim constitute a comprehensive #omos—a normative universe.

They create and maintain a world of right and wrong, of lawful and unlawful, of

7 See R. Yonah Reiss and R. Michael Broyde, "The Value and Significance of the Ketubah,” Journal of
Halacha and Contemporary Society Vol. 47 (2004).

#  See R. Itamar Rosensweig, “When has a Neighbor Waived his Right to First Refusal”, fewishpru-
dence (July 2022).

¥ Some halakhic constructs are coherent only under the jurisdiction of batei din. Take the beter iska
which structures an equity investment, between an investor and a manager, to imitate features of a
loan. The Zskz imposes an artificially difficult burden of proof on the manager to establish losses, and it
incentivizes the manager not to rebut a presumption of fixed annual profits. Thus the parties create an
equity relationship that carries the benefits of debt. The investor has secured his right to the principal
and has generated a difficult to rebut entitlement to a fixed annual return, while the manager can keep
additional profits. For an overview of the beter iska, see R. Yisroel Reisman, The Laws of Ribbis (1995),
Chapter 22.

The heter iska works because the Torah permits profiting from an equity investment. The prohibition
against charging interest is limited to loans. The beter iska is valid only if it succeeds in creating a genu-
ine relationship of equity. If the iska is a sham, the beter fails. Now, the beter iska preserves the integrity
of the equity relationship because it remains possible, even if difficult, for the manager to prove losses.
It is also possible, though costly, for the manager to rebut the presumption of fixed annual returns.

But civil courts generally do not recognize the beter iska as a genuine equity relationship. They
dismiss the document as a religious ritual required to conform with Jewish law. One New York court re-
cently held “A Heter Iska constitutes merely a compliance in form with Hebraic law; and does not create
a partnership, joint venture, or profit sharing agreement.” See Krrzner v. Plasticware, LLC, 16 N.Y.S.3d
792 (N.Y. Sup. Ct. 2015). If Jews rely on civil courts, the beter iska is of dubious worth. It’s questionable
whether the beter iska succeeds in structuring the relationship as equity if both parties are relying on
the civil court to enforce what it characterizes as an interest-bearing loan.

However, when Jews submit their commercial disputes to datei din, the integrity of the beter iska is
upheld as an equity relationship under its true halakhic description, and the best din will have to deter-
mine whether the manager has met his evidentiary burden to demonstrate losses and whether he can
provide an accounting of profits to rebut the presumption of fixed annual returns. It follows that the
validity of a beter iska—whether it succeeds in avoiding the prohibition of charging interest-depends on
parties enforcing it through batei din.
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valid and void.* Batei din sustain and nurture this normative world. With thriving,
centralized batei din the nomos of mishpatim is vibrant, three-dimensional, and vivid.
When we abandon our batei din and instead organize our commercial affairs under
the civil courts, we diminish our nomos into a pale, flat and tepid shadow. Without
batei din to regulate our halakhic nomos, we suffocate the concepts of Jewish law and
drain them of their life-blood.”

3. DEvar Ha-MisHPAT: INTERPRETING THE DIVINE Law

The third role of the beit din is to interpret the core principles of Jewish law and
determine how they apply to the modern marketplace. Here batei din contribute to
the enterprise of ta/mud Torab—our understanding and knowledge of Jewish law—the
devar ha-mishpat. The economies and markets of the United States, Europe, and

20 In Robert Cover’s apt words:
“Law [is] not merely a system of rules to be observed, but a world in which we live. This nomos is
as much “our world” as is the physical universe of mass, energy, and momentum... our apprehen-
sion of the structure of the normative world is no less fundamental than our appreciation of the
structure of the physical world.”

Cover also notes that:
“A great legal civilization is marked by the richness of the nomos in which it is located and which
it helps to constitute. The varied and complex materials of that nomos establish paradigms for
dedication, acquiescence, contradiction, and resistance. These materials present not only bodies
of rules or doctrine to be understood, but also worlds to be inhabited.”

See Robert Cover, “The Supreme Court, 1982 Term—Foreword: Nomos and Narrative,” 97 Harvard

Law Review (1983), pp. 476.
The idea of halakhah as a nomos, a normative world, sustained by applying the principles and con-
cepts of Jewish law to the reality around us is a central theme in R. Soloveitchik’s writings. See Halakbic
Man (1983), p. 19: “The essence of the Halakhah, which was received from God, consists in creating an
ideal world and cognizing the relationship between the ideal world and our concrete environment.”
And p. 23:
“Halakhic man orients himself to the entire cosmos and tries to understand it by utilizing an
ideal world which he bears in his halakhic consciousness. All halakhic concepts are a priori, and it
is through them that halakhic man looks at the world.”

See also p. 72:
“Halakhic man does not enter a strange, alien, mysterious world, but a world with which he is
already familiar through the a priori which he carries within his consciousness. He enters the real
world via the ideal creation which in the end will be actualized—in whole or in part-in concrete
reality.”

And p. 94:
“According to the outlook of Halakhah, the service of God can be carried out only through
the implementation, the actualization of its principles in the real world... Halakhic man’s most
fervent desire is the perfection of the world under the dominion of righteousness and loving-
kindness—the realization of the a priori, ideal creation, whose name is Torah (or Halkahah), in
the realm of concrete life.”

21 See Talmud Bavli Shabbat 10a for the connection between mishpatim and “world building”. See also

Avot 1:18, which Robert Cover discusses in “Nomos and Narrative”, pp. 11-13.

THE JOURNAL OF THE BETH DIN OF AMERICA 13



Volume 3, 2023

Israel in the twenty first century differ from those of the Jewish people wander-
ing through the desert. They differ from the economy in Eretz Yisrael during the
redaction of the Mishnah under R. Yehudah Ha-Nasi, and they differ from the
marketplace in Babylonia under Ravina and Rav Ashi.

The financial and legal instruments we encounter every day—stocks, checks,
bank accounts, wire-transfers, credit cards, derivatives, corporate ownership, fu-
tures, bilateral executory contracts—present before us a new world. Batei din must
carefully weigh how the principles of halakhah govern and regulate this new world.
With each din Torab, dayanim interpret, weigh, assess, and determine how halakhah
applies to these instruments and how it governs the modern marketplace.”

The beit din’s role in talmud Torab—interpreting and determining the devar ba-
mishpat—operates at two levels, one centrifugal, the other centripetal. Batei din are
tasked with extending the halakhah outwards, applying its precepts and statutes
to new cases and realities, mapping a nomos of goring oxen onto a reality of collid-
ing Teslas. Batei din are also tasked with probing inwards: examining, defining, and
refining the internal categories of the halakhah in light of the novel phenomena
and realities of modern commerce. Just as the discovery of electricity prompted a
reexamination of the melakbot of Shabbat and Yom Tov, the modern marketplace
stimulates fresh analysis of the internal categories of choshen mishpat and even ha-
ezer. Does halakhah recognize the corporate structure and ownership of property
by non-persons? Do emails count as a written shetar? Batei din preside over the
halakhic frontier, extending its sovereignty into virgin territory, while buttresing
the infrastructure of its internal fortifications.

For generations, Jewish law has been forged in the encounter of the devar ha-
mishpat with the economic and commercial realities of the contemporary world.
Hardly a page of the Shulchan Arukh turns without a legal precedent from the
responsa of Maharam of Ruttenberg or Rashba or Rivash, each interpreting and
applying the devar ha-mishpat to the reality of their day. For this reason, the Torah
charges “ein lekha leilekh ela etzel shofet she-beyamav.” Each generation requires its
shoftim, its batei din, to interpret the devar ba-mishpat and apply it for their genera-
tion. Batei din continue the multi-generational quest of ta/mud Torah, seeking to

interpret and refine our comprehension of the devar ha-mishpat, the divine law.

22 Examples include bankruptcy, copyright, intellectual property, and antitrust laws.
3 See Devarim 17:9 and Rosh Hashanah 25b.
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THE BETH DIN OF AMERICA

For over half a century, the Beth Din of America has shaped Jewish life and
society in North America, along the three dimensions outlined above. The Beth
Din serves as a critical dispute resolution forum for conflicts that span the gamut
of Jewish professional and social life. And it provides these services to a constitu-
ency as ideologically and sociologically diverse as American Jewry itself. The Beth
Din’s intimate familiarity with the institutions and nature of the Jewish commu-
nity uniquely positions it to resolve disputes beyond the expertise of civil courts
and other arbitration forums.

Quietly and consistently, the Beth Din maintains the nomos of the mishpatim.
Each day, when the Beth Din convenes for a din Torah, the dayanim maintain and
nourish, sustain and kindle, the world of the mishpatim. Each time the Beth Din
deliberates and issues a decision grounded in the concepts of choshen mishpat and
even ha-ezer the Beth Din revitalizes and breathes life into the mishpatim that too
many Jews choose to neglect. The world of mishpatim—ryored, bar metzra, gud o agud,
iska, the prohibition of ribbit, the ketubab, shomrim, chazakos—is renewed and forti-
fied each day with the Beth Din of America’s sacred work.

Equally important, the Beth Din continues to enhance and deepen our knowl-
edge of the devar ha-mishpat. Each case that comes before the Beth Din stimulates
a rigorous and fresh assessment of the internal principles of choshen mishpat and a
careful determination how they apply to the case at bar. The articles in this volume
reflect the vibrant intellectual culture at the Beth Din of America, interpreting
and applying the devar ha-mishpat to the realities of our day. Tenu kavod la-Torah—let
us give honor to the Torah—that our primordial system of law continues to guide
and govern our social and commercial affairs in the twenty-first century, even in
the most sophisticated and complex economies.

Three times a day we pray for the restoration of Jewish courts: hashivab shofetenu
ke-va-rishonab. Let us restore the beit din to its rightful and prideful place as the
keystone of Jewish society, le-hachzir atarah le-yoshnah. Together, we can achieve the
vision of our prayers, u-melokh alenu atab Hashem levadekha, as a community unified

under the sovereignty of the melekh ha-mishpat.

Itamar Rosensweig
Rosh Chodesh Elul 5783
New York, NY

THE JOURNAL OF THE BETH DIN OF AMERICA I5



Volume 3, 2023

Please note that we deferred to our authors' preferences for translit-
erations and citations.
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SEcTION I:

Jewish Law and Commercial Norms






Equitable Distribution and the
Enforceability of Choice of Law

Clauses in Beit Din
Rabbi Mordechai Willig'

I. CHoice oF Law CLAUSES

A choice of law clause is a provision in a contract specifying that any dispute aris-
ing under the contract shall be resolved in accordance with the law of a particular
jurisdiction. Section 3(d) of the Beth Din of America’s Rules and Procedures pro-
vides for the Beth Din to recognize a choice of law clause:

In situations where the parties to a dispute explicitly adopt a “choice of law” clause,
either in the initial contract or in the arbitration agreement, the Beth Din will accept
such a choice of law clause as providing the rules of decision governing the decision of
the panel to the fullest extent permitted by Jewish Law.*

To what extent is a choice of law clause, where Jewish parties elect to have their
dispute governed by the legal principles of a particular jurisdiction, “permitted by

Jewish law”?

II. RasuBA’s RESPONSUM

The locus classicus of this complex question is a responsum of Rashba (6:254), which
the Beit Yosef excerpts in Choshen Mishpat 26.
The query in the responsum reads as follows:

77271 RON17°12 117 0 Ay 1D 0210 NWARY RY 12 IR ROWAW 7R 1RO 707 WY
“TPW DMAT 172 YANT 12IRT TAY PWIY A7 779°W N2 2" 07 1T R ARY a0 2R N2 Y
>1°72 102 DR AR INWR NR WA 2y20w S"OYRY N2 IR? OV 19 0707w RONTIT PR MR 19 7
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' Rabbi Mordechai Willig is a Rosh Yeshiva and Rosh Kollel at Yeshiva University, the Av Beth
Din of the Beth Din of America, and the Rabbi of Young Israel of Riverdale. This Article is
dedicated to the memory of Rabbi Zalman Nechemia Goldberg, a humble and unassuming To-
rah giant, a bold and innovative posek, who taught Torah to diverse talmidim, wrote brilliantly;
and guided and inspired me for 30 years. I would like to thank Rabbi Itamar Rosensweig for his
comments and edits that enhanced this Article.

> Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.
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It happened in Perpignan that Reuven married off his daughter Leah to
Shimon and provided her with a sum of money as a dowry. [Sometime there-
after} Leah gave birth to a daughter, after which Leah died. After that, the
daughter also died. Reuven now claims, under the rules of the local non-
Jewish law, that he is entitled to recover the dowry that he provided his
daughter Leah.

[Reuven argues that} even though under Jewish law a husband inherits the
assets of his deceased wife (according to which Shimon would inherit Leah’s
assets) and a father inherits his daughter (according to which Shimon would
inherit the assets of the daughter born to him and Leah), the [halakhic}
right of a husband to inherit his spouse is not applicable here because it
is well known that {the Jewish community of Perpignan} follows the laws
of the gentiles {on this matter} and therefore anyone who gets married in
Perpignan, it is as if they stipulated so (i.e., that the husband does not re-
ceive the dowry of his deceased wife)...

And regarding {the halakhic rule} that a father inherits the assets of his
deceased daughter (such that Shimon would inherit any assets belonging
to the daughter he had with Leah), {Reuven} claims that the king enacted
a law that if the child dies within a certain period, the assets that came
into the marriage from the mother’s side of the family (the dowry) revert to
the mother’s relatives. And the law of the kingdom is [halakhicallyl binding
(dina de-malkbuta dina).

Note that Reuven advances two separate claims. First, he claims that the hal-
akhah of spousal inheritance is inapplicable because the custom in the Jewish com-
munity of Perpignan was to follow the non-Jewish law;, which did not recognize a
husband’s right to inherit his wife’s assets. Reuven argues that anyone who gets
married in Perpignan implicitly adopts this practice as a condition (¢ena7) at the
time of the marriage. According to this claim, Shimon would not be entitled to
inherit Leah’s dowry at the time of her death.
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Second, Reuven claims that, supposing Shimon and Leah’s daughter inherited the
dowry upon Leah’s death, now that the daughter died, the dowry should revert to
him (Reuven), the maternal grandfather, and not to the father (Shimon). Although
this contradicts the rules of Jewish inheritance, according to which a father (and not
the maternal grandfather) inherits the assets of a deceased daughter, Reuven argues
that the non-Jewish law of the jurisdiction provides that if a child dies soon after the
marriage, the assets the child inherited from the mother (such as the dowry) will re-
vert back to the mother’s family. Reuven claims that the law of the jurisdiction (dina
demalkbuta) should be followed over the Jewish law of inheritance.

THE FirsT CLAIM

Rashba responds to each of these claims separately. He accepts Reuven’s first claim
that the custom in Perpignan overrides a husband’s halakhic right of spousal in-
heritance. Rashba writes:

NN PR 172027 237 MW ARTIN AT P7IV02 PINAY 1R NARIY 07 ININ 1IRRaw 127 90
MWY?Y NINAY AT 122w 737 9V 2IR 550111 .00 119 RIN KW 29 RN 10700 0012 K92
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In any monetary matter, one’s conditions and stipulations are halakhi-
cally binding. And in fact, the Rabbis maintain that one can stipulate in
this type of matter (that a husband will not inherit his wife’s dowry). As the
Yerushalmi states: “those who stipulate {before the marriagel ‘if the wife
dies without children the dowry shall revert to the wife’s family'—that is a

valid monetary stipulation and is binding.”

And I go further: anywhere where the regnant custom and practice is to
stipulate and to make such a condition, even those who get married without
making such a stipulation explicit, the dowry should revert {to the wife’s
family} if the wife died without children. This is because anyone who gets
married, without specifying otherwise, intends to do so in accordance with
the prevailing custom in the Jewish community. And this {legal principle}
(recognizing the normative force of communal practice) is called “derishat
hedyot” (i.e. giving legal force to popular practice).
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To summarize Rashba’s position: He opens by stating that parties have broad
discretion to make stipulations in monetary matters (Ro/ davar she-bemamon tena'o
kayam). He acknowledges that the parties could stipulate for the dowry to return
to the wife’s family upon her death. Further, where there is a common practice to
make such a stipulation, the parties are considered bound by it, even if they did
not stipulate so explicitly. The underlying rationale is that when people enter into
agreements they do so with the intent of being bound by the prevailing custom
and practice in the community. The responsum concludes as it began, by stating
that in monetary matters all conditions are valid. Rashba therefore concludes that
the parties are bound by the Perpignan custom, and Shimon is not entitled to in-
herit his wife’s assets.

Having established that the custom in the Jewish community of Perpignan to
override the Jewish law of spousal inheritance is halakhically binding, Rashba
proceeds to criticize the origins of the communal practice. He admonishes the
Perpignan community: if the Jewish community adopted the practice because it was
the gentile law, then it was wrong (asur) for them to adopt the practice. It is against
the Torah to adopt a gentile law if the reason for adopting it is to copy the gentiles.
‘While Rashba does not call the legal bindingness or efficacy of the practice into
question—Reuven still inherits Leah over Shimon—he suggests that Reuven will
not benefit from money inherited via a custom of illicit origins. Rashba writes:
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However, to enact such a practice {solely} because it is the gentile law; in-
deed it appears to me that this is prohibited. For this imitates the gentiles, and
the Torah warns against this {when it prohibits adjudication before gentiles}
even when both parties agree and even when it is a monetary matter. For the
Torah did not leave it to the choice of the nation to which it Gi.e. the Torah)
was bequeathed {to choose}l to elevate the statutes of the gentiles and their

laws....
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We are therefore astounded: how can your city, which is a place of Torah
and great learning, allow such things {i.e. adopting the gentile law} that the
Torah prohibits?... And what financial gain will there be from inheriting
property inconsistent with our Torah?

THE SEconD CLAIM

Rashba then addresses Reuven’s second claim: as between Leah’s husband, Shimon,
and Leah’s father, Reuven, who inherits the assets of Leah’s daughter? While Jewish
law clearly designates Shimon, the deceased-daughter’s parent as the rightful heir
(not the maternal grandfather), Reuven argued that he is entitled to inherit his
granddaughter under the dina de-malkhuta (law of the gentile jurisdiction).

Here, Rashba summarily rejects Reuven’s claim and declares that any inheri-
tance taken by Reuven under a claim of dina de-malkbuta would be theft. A po-
lemical diatribe follows, rejecting dina de-malkbuta dina when it clashes with the
halakhic inheritance of blood relatives. Further, Rashba notes, universal applica-
tion of dina de-malkhuta dina would render Torah law irrelevant. After all, Rashba
states, if the law of the jurisdiction prevailed over Torah law, then we should send
our children to law school rather than to Yeshiva. Rashba writes:

AR ORY ... T R '[171'.11 V0 XMDPAT RIT 210D MW 917 12 083 5oW IR N
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And I maintain that anyone who relies on dzna de-malkbuta to permit {over-
riding the Torah’s rules of inheritance} is mistaken and is a thief and must
return the stolen goods... If we were to hold this way (that dina de-malkhuta
can override Jewish inheritance of blood relatives), then the {Jewish law} of
a first born’s inheritance will be obliterated, and a daughter would receive an
equal share with the sons. And in general it would uproot all the laws of the
Torah. And [if it were sol why would we need our sacred works {of Jewish
law} that were composed by R. Yehudah Ha-Nasi (i.e. the Mishna) and by
Ravina and Rav Ashi (i.e. the Gemara), they should teach their children gen-
tile law and send them to study in the gentile academies! Perish the thought
of this being true, and God forbid it.
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Why does Rashba embrace the “all monetary conditions are valid” (ko/ davar she-
be-mamon tena’o kayam) rule in his response to Reuven’s first claim but not entertain
it at all in his response to the second claim? The answer is quite simple: The first
claim pertains to spousal inheritance while the second claim pertains to the inheri-
tance of blood relatives. The Torah rules of inheritance for blood relatives cannot
be modified by agreement of the parties or altered through stipulated conditions.?
In this sense, the inheritance of blood relatives constitutes an exception within -
nei mamon.* By contrast, the halakhic rules of spousal inheritance @re modifiable by
agreement and by stipulation prior to the marriage.’ An implied condition based
on a common practice is no stronger than an explicit condition stipulated by the
parties. Since an explicit stipulation to override Shimon’s Torah right to inherit his
daughter would be invalid, it follows a fortiori that an implied condition based on
a communal practice is also invalid. Therefore, Shimon inherits his daughter, and

Reuven does not inherit his maternal granddaughter.

III. SoME GENERAL CONCLUSIONS FROM RASHBA’S RESPONSUM

In matters other than inheritance of blood relatives, is it permissible for two in-
dividuals to agree to a “choice of law clause” that will produce a legal outcome
different from what Torah law would have yielded? Rashba began by citing the
Yerushalmi that it is acceptable to stipulate to override the Jewish law of spousal
inheritance. Rashba himself added that wherever it is customary to make such a
stipulation, that stipulation becomes an assumed, implicit condition even when it
is not stated by the parties.

At the conclusion of the responsum, Rashba states that two parties can accept
upon themselves the non-Jewish law in order to effectuate a transaction that would

3 See Rambam, Nachalot 6:1:
DH RIT AR T 0D DY AR WY 1 W1 PYY X1 IWIPH MR IR 0h N 9120 0IR PR
.12 22937 ORINA PRI TINWN X2 T AR 0a1? 0own NP HRIWY °12% a0 ML Nwa R
+  See Rambam, supra note 3.
5 See Rambam, Ishut 23:5-6:
ORW 7Y 7107 OK 121 7°021 DXPR WA ANy 7100 OX 127 ...0awa» R 77 77 w0 ROV 7Y 7107
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See also Rambam, Nachalot 6:8.
Although the Jewish law of inheritance is not modifiable by agreement of the parties, a device
called a shetar chatzi zachar can be used to distribute one’s assets differently from how they would
be distributed under the Jewish law of inheritance. See Beth Din of America, Halachic Will Mate-
rials, available at http://bethdin.org/wp-content/uploads/2015/07/Halachic Will.pdf.
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otherwise not be efficacious in Jewish law. Rashba compares this to the Talmud’s
ruling that allows an unpaid watchman (shomer chinum) to modify his Torah status
and stipulate to have the liability rules of a borrower (shoe/). According to Rashba,
these cases reflect the general rule that parties have wide discretion in monetary
matters to obligate themselves and generate liability to produce results different
from din Torab. Moreover, the fact that Rashba compares the “choice of law” stipu-
lation to the Talmud’s case of a watchman (shomer) suggests that it is fully permis-
sible to adopt a “choice of law” provision (just as it is fully permissible for the

watchman to stipulate to modify his liability rules).

Rashba writes:
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Further, {the gentile law of the jurisdiction will be binding} when two
Jewish parties voluntarily do business {in accordance with the gentile lawl.
Such is the principle in the Mishna that rules “any document that was vali-
dated by the gentile court is halakhically valid except for a bill of divorce
(ge).” And the Talmud asks, “any document” implies even a document gift-
ing property—but how can property be gifted via a document that lacks
the features to effect a proper halakhic &inyan? The Talmud answers that
the document is valid because dina de-malkbuta dina. This means that even
though the gentile law is not automatically binding, nevertheless, because
these parties voluntarily effectuated their transaction through the gentile
legal system, they have accepted upon themselves to be bound by the gentile
law that recognizes such a document as valid and effective. And in monetary
matters a party can obligate himself and make himself liable in ways that
diverge from the {Torah} rules. As the Talmud says: an unpaid bailee can

stipulate to have the liability of a borrower.

How does Rashba’s ruling on the permissibility of two parties agreeing to ex-

ecute their transaction according to the gentile law cohere with his criticism,
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earlier in the responsum, of Perpignan’s custom to follow the gentile law on spou-
sal inheritance? The difference is that Rashba’s earlier criticism is directed at the
common custom of the community of Perpignan, which, if practiced zn order to
copy the gentiles and their laws, is prohibited by the Torah. (But even so, the transac-
tions entered into under the prohibited custom are still halakhically binding.) By
contrast, if two parties accept the validity of a document executed according to
the non-Jewish law or organize their business deal around the non-Jewish law out
of considerations of expediency or efficiency, then it is permitted. Parties may adopt the
law of the jurisdiction in their business dealings for expediency and efficiency, but
not so as to copy the gentiles and their practices.

Thus, it is certainly “permitted by Torah law;” and even required, for the Beth
Din of America to honor a choice of law clause in a contract. Based on Rashba’s
conclusion, it is also permissible for the parties themselves to enter into a choice

of law clause if their intention is expediency or efficiency:.

IV. LATER DEVELOPMENTS: BEIT YOSEF, REMA, AND SEMA

The Beit Yosef’s Version of Rashba’s Responsum

Rashba concluded that a couple married in Perpignan is considered to have
implicitly adopted the custom overriding spousal inheritance. The Beit Yosef
(Choshen Mishpat 26) excerpts components of Rashba’s responsum but omits
some sections (e.g., the entire discussion of Reuven’s second claim, Rashba’s

conclusion, and parts of Rashba’s response to the first claim).® The effect of this

¢ See Beit Yosef, Choshen Mishpat 26:
939777 DM 22972 2°3917 AW VT 2w 1103 (LR 2"2) INWR DR WA 9YAT ORI 1T *D HY
NIMIOW %57 177 RINID 72 AWK X227 29213 (10 NI2INI) 1IMKRY 1M1 19 7INT IR DW AWK R
PINAY (R 0" MAIND MIWIT) 1R DR (13 MAIND) 2P IRIN PANIAY 2T 20 WM 2Oy
1M OINT DR PR RIW 297 MORT 2 7RI NARA O°INT 0OWR RIIW °107 19 M1 2R 77 171vo2
7790 77737 RPW PNRNAW 127 KITY T2 2OX10 OIwW 0D HY AR 073 2197 XYY 00 1INA AT
9272 79°OR P72 O7°I07 TYY 199DR KDY 01T 2N NPT NPT 21X HY 17 79mR RyTw avi nR
7717 SHUR0HAR MAXY 77 7T TR T2INIT VIO RI2IWT 2903 AT R R020M DRI 0170 0T
R°2921 72177 AT 30123 Q1WA OODY TWRT N0 PRY 1127 1RY ROX TPDNIRT K93 1970K)
WITP oL 0w O 2PLOWNY QNAT 2772 T A1 TN0H AR 077°7Y NDM0 2°9nA2 ooy Dow
9500 TR WY 1T I IR NIVWR DY T0T 90 MPpYR RI0MD 19701 ANV O 19w 991 7190 b
RIT DWW IMAY Y7 1712 2107 29W IR VAR WRAN 17O TN A3 WO P 0T DA
°1°7 93 9P 97521 (20 2""2) D137 P92 RNORTI 2P YW 20w 7913 12°OKR R 127 73I0 RN109AT
D12 DR 17297 SWR 27 K192 PINRI 020 19 11200 2WTIRR WP 21902 119 0m1 300wn na
TN RAW DD 0 PRIV DRI RN RY 79790 0237 90772 1022 DIXIPL Naa 0a 1120 0N 07
5"y oy pw ana

26 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI MORDECHAI WILLIG

abridgment is that it appears to conflate Rashba’s rejection of dina de-malkbuta
regarding blood inheritance with his affirmation of the legal validity of the implied
stipulation to override spousal inheritance. Reading the Beit Yosef’s version, one
might be left with the impression that Rashba would znvalidate an implied stipula-
tion to override spousal inheritance—the opposite of Rashba’s actual conclusion

in the responsum.

Rema’s Two (Contradictory) Rulings

Rema’s First Ruling

Led by the Beit Yosef’s version of the responsum, Rema writes (Choshen Mishpat
369:11) that if a couple gets married in a city where the custom is to follow the non-
Jewish law (and override the Jewish law of spousal inheritance), the wife’s family
cannot claim that the couple implicitly adopted the local custom.” Rema’s formu-
lation suggests that a general custom to follow the gentile law does not create a
presumption that any particular transaction was done with the implicit stipulation

to follow the custom—contrary to the conclusion of Rashba’s responsum.
Rema’s Second Ruling

The Sema (Choshen Mishpat 369:20) notes that Rema’s above ruling appears to
contradict a different ruling of Rema in Choshen Mishpat 248. The discussion in
Choshen Mishpat 248 pertains to a testator on his deathbed who wills his estate
to his son Levi with the stipulation that upon Levi’s death the estate should pass
to a third party, Binyamin. The halakhah holds that because Levi is the testator’s
proper heir (yoresh) and therefore receives the estate qua inheritance (and not as a
gift), the testator cannot exercise control over the estate after Levi’s death: Once
Levi receives the estate through the rules of inheritance, it is now his inheritance,
and it passes, upon Levi’s death, to Levi’s rightful descendants—notwithstanding
the will of the testator.®

7 Rema, Choshen Mishpat 369:11:
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8 Shulchan Arukh, Choshen Mishpat 248:1:
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Suppose the same fact pattern but this time the testator lives in a community
where the custom is to follow the non-Jewish law of the jurisdiction, which hap-
pens to allow a testator to do what the halakhah does not: to will his property to
his son Levi with the stipulation that it pass to Binyamin upon Levi’s death. Here
Rema adopts Rivash’s ruling (Responsum §2) holding that the parties are bound by
the custom and, therefore, the non-Jewish law, and the estate passes to Binyamin
upon Levi’s death.® This ruling suggests that a communal custom to follow the
gentile law does create a presumption of an implied stipulation by the party to fol-
low the custom. Under the principles of Jewish law, the estate would not pass to
Binyamin. It is because we interpret the intent of the testator to execute the will
pursuant to the terms of the law of the jurisdiction that Rivash and Rema hold that the
estate should pass to Binyamin.

Sema’s Reconciliation of Rema’s Rulings

The Sema (Choshen Mishpat 369:20) notes that these two rulings of Rema appear
to contradict each other. The ruling in Choshen Mishpat 369 suggests that we do
not take a communal custom to follow the gentile law as grounds for interpreting
the intent of the husband to forgo spousal inheritance. By contrast, the ruling
in Choshen Mishpat 248 suggests that we db take a communal custom to follow
gentile law as grounds for interpreting the testator’s intent to structure the will in
accordance with the gentile law.

The Sema reconciles the two rulings with the following distinction. In the spou-
sal inheritance case (Choshen Mishpat 369), there was no explicit stipulation at
the time of marriage regarding spousal inheritance, and further there was no evi-
dence that, at the time of the marriage, the parties even contemplated what would
occur in the future to the wife’s assets if she predeceased the husband. Therefore,
if the husband now claims that he never renounced and never intended to re-
nounce his Jewish law right to spousal inheritance, a bezt din should award him his

wife’s assets pursuant to din Torah.™

This principle is known as yerushab ein lab befsek.
9 Rivash, Responsum §2:
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' Note that Sema’s conclusion contradicts Rashba’s position in the responsum. According to
Rashba, if the husband failed to specify to the contrary, we presume that his intent at the time of
the marriage was to conform to the communal custom, and he is considered to have renounced
his spousal inheritance by default. Rashba attributes this to the halakhic principle of darshinan
lashon hedyot. See the discussion above.
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By contrast, the testator on his deathbed (Choshen Mishpat 248) explicitly stat-
ed that his assets shall pass to Binyamin after Shimon’s death. Given the custom in
that society to abide by the non-Jewish law in such transfers, the testator undoubt-
edly intended to create the legal effect that is usually created by similar statements
in that society."

In other words, the difference between the cases, according to the Sema, is pri-
marily evidentiary. In the case of spousal inheritance there was no clear evidence
at the time of marriage to suggest that the parties accepted the communal custom.
In the case of the testator on his deathbed, the plain meaning of the testator’s
stipulation evidences his intent for the will to be effective in accordance with the

communal custom.?

V. RECENT RULINGS

Equitable Distribution in a Prenuptial Agreement

In a recent letter, Rav Zalman Nechemia Goldberg zt”l allows couples to enter

into a prenuptial arbitration agreement that provides for a beit din, in the event of

" Sema, Choshen Mishpat 369:20:
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2 Rivash and Rema’s ruling in the testator case looks, prima facie, like an example where a com-
munal custom to follow the law of the jurisdiction can override the Jewish law of inheritance
for blood relatives. How else can the custom allow the estate that now belongs to Levi pass to
Binyamin over Levi’s descendants? Chatam Sofer (responsa Choshen Mishpat no. 142, cited in Pit-
chei Teshuvah, Choshen Mishpat 248:2), however, explains that the halakhic principle of yerushab ein
lab befsek, which is what keeps the estate with Levi’s heirs over Binyamin, is a rule of inheritance
and not gifts. Thus, in principle, the testator could have structured the transfer as a g7f¢ to Levi
with the provision that it pass to Binyamin at Levi’s death. The Talmud (Bava Batra 133a) states
that a testator’s gift to a rightful heir is halakhically characterized as inheritance, which cannot
be interrupted. Chatam Sofer argues that the Talmudic principle that characterizes a testator’s
“gift to an heir” as inheritance is limited to those familiar with the Torah’s language. In a society
that adjudicates exclusively in secular court and that is unfamiliar with the Torah’s rules, the
clear intention of such a testator is to structure the transaction as a gift transfer, not through
inheritance. As such, Rivash’s ruling does not in fact uproot the Jewish law of inheritance for

blood relatives. Chatam Sofer writes:
NWH ROR WIT? NIR 7300 WL MYnawn 21T P97 XTI KX 1INR XY 701 w27 5" nmMm
7 AN PWHD 1w NIND PRY 117 772 097 R 2aR W 0"3 7300 3T WANY MRW 02 707
R? DOWINT 17K RN27 590 WD) 711102Ww 11031 PODT 177 W AW KDY RIT TINNY KT 70 7T O3
TR KDY RIT 7INAW RIT T7IN PT 0312 0K T NIRDIY D MATING 93 % 77 WD 1000
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a divorce, to divide the couple’s assets in accordance with any set of principles the
couple chooses—including the principles of equitable distribution typically used
under secular law if that is what the couple desires.” Rav Goldberg permits this
even though equitable distribution may differ from the halakhic rules for dividing
marital property.™

Rav Goldberg writes that, in principle, it is permissible for the couple to explic-
itly adopt the non-Jewish law of the jurisdiction as the basis for dividing marital
property upon divorce. Nevertheless, Rav Goldberg suggests that it is preferable
for the couple to adopt the substantive principles of distribution (e.g., equitable
distribution, equal distribution, etc.) which form the basis of the New York law,
rather than refer specifically to “the laws of the State of New York.” Rav Goldberg’s
position constitutes the basis of the current version of the Beth Din of America’s
prenuptial agreement, which allows a couple to select “principles of equitable dis-
tribution in accordance with customary practice” as the basis for a ezt din decision
regarding the division of their marital property.”

Acceptance of an Entire System of Secular Law

Acceptance of an entire system of secular law is problematic, especially if it ac-
cepts the secular law as it may be 7n the future when the dispute arises.” This may be
prohibited according to Rashba.” Still, in matters other than inheritance of blood
relatives, the agreement between the parties to adopt the law of the jurisdiction
remains halakhically binding, and a e/t din must rule in accordance with the par-

ties’ agreement.™

13 See the exchange in YESHURUN 11 (2002), 698—703.

“  For an overview of the halakhic rules for dividing marital property, see Pitchei Choshen Hilk-
bot Yerushab ve-Ishut, Chapters 6-8.

5 Beth Din of America, Standard Prenuptial Agreement, Section II:A, available at https://res.
cloudinary.com/orthodox-union/image/upload/v1574874396/prenup/Standard-Prenup-Rev-
Nov-2018.pdf.

6 The idea here is that if the parties accept the secular law of the jurisdiction even as it may
be amended in the future, then they are accepting the authority of the law because it is the secular
Jaw, which is prohibited by the Torah. But if they are accepting the law as it is on the day of
their agreement because its substantive terms are expedient for organizing their business rela-
tionship, then it constitutes a valid minbag ba-sochrim and is permissible. See Rabbi Yona Reiss,
Kanfei Yonabh, 41.

7 Although here, too, it may be permissible for the parties to accept ‘the law of the jurisdic-
tion even as that law is later amended’ if their reason for doing so is grounded in considerations
of expediency and efficiency and not to submit to the authority of the law.

8 See Rabbi Yaacov Feit, The Probibition Against Going to Secular Courts, JOURNAL OF THE BETH
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Choice of Law in a Post Dispute Arbitration Agreement

Similarly, a choice of law clause adopted in a post-dispute arbitration agreement
that does not accurately reflect the intent of the parties during their business deal-
ings might be problematic.” To be sure, the choice of law provision is binding, as
Rashba rules, and should be enforced by the &eit din, even though it was wrong for
the parties to adopt it.

Dinei Mamonot (Monetary Matters) vs. Issur ve-Heter (Ritual Prohibitions)

The enforceability of a choice of law clause is limited to dznei mamonot (monetary
law). A choice of law clause would be invalid in areas of Jewish law that pertain to
issur ve-heter (ritual prohibitions). For example, a stipulation against the cancella-
tion of debts on shemitah (shemitat kesafim) is invalid.* Similarly, as we saw earlier,
the inheritance of blood relatives is not characterized as normal dinei mamonot, and
therefore stipulations to override it are invalid.”” In cases of dinei mamonot, it is
permitted, and required, by Torah law for a beit din to enforce a choice of law pro-
vision—even in cases where it may have been prohibited for the parties to adopt

the clause in the first place.

VI. ImpLICIT CONDITIONS AND EQUITABLE DISTRIBUTION
Section 3(e) of the Beth Din of America’s Rules and Procedures provides:

In situations where the parties to a dispute explicitly or implicitly accept the com-
mon commercial practices of any particular trade, profession, or community— whether
it be by explicit incorporation of such standards into the initial contract or arbitration
agreement or through the implicit adoption of such common commercial practices in

DIN oF AMERICA 1 (2012), 41, available at https://bethdin.org/wp-content/uploads/2019/07/The-
Prohibition-Against-Going-to-Secular-Courts-by-Rabbi-Yaacov-Feit.pdf.

v See Tumim 26:4; Rabbi Yona Reiss, Kanfei Yona, 41-42. Tumim distinguishes between a pre-
dispute choice of forum clause binding the parties to litigate in secular court and a post-dispute
one. However, Tiumim’s discussion of a choice of forum clause can be distinguished from the
above discussion regarding a choice of law clause, in which case a post-dispute choice of law
clause would also be permitted by Jewish law.

2 See Taz, Choshen Mishpat 26:3; Talmud Bavli, Makkot 3b; Netivot Hamishpat 61:9; Rabbi Mor-
dechai Willig, Am Mordechai IV, 266. Whether a stipulation against the cancellation of debts
on shemitabh is valid depends on how the stipulation is formulated. See Shulchan Arukh, Choshen
Mishpat 67:9. A pruzbul relies on a different mechanism to allow for the collection of debts after
shemitab.

2 See Rambam, Nachalot 6:1.
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this transaction — the Beth Din will accept such common commercial practices as
providing the rules of decision governing the decision of the panel to the fullest extent
permitted by Jewish Law.*

How should this provision be interpreted? What constitutes an implicit adop-
tion of common commercial practices?

It is often instructive to look at the manner in which the parties did business.
If the contracts and business deals between the parties were drafted and reviewed
by attorneys trained in secular law, then a dispute arising from these agreements
should most likely be resolved according to secular law. Had the parties intended
for their dealings to be resolved according to din torah, they would have been bet
ter served to have their contracts drafted and reviewed by Torah scholars with

expertise in Jewish law.
Equitable Distribution in End-of-Marriage Disputes

It can also be instructive to look at the practice in the parties’ community. Many
years ago, an astute and distinguished, veteran deyan, Rabbi Leib Landesman, said
to me that it is arguable, though he was not certain enough to rule that way, that
for parties belonging to a modern orthodox community, a best din should resolve
end-of-marriage financial disputes by applying basic principles of equitable dis-
tribution. After all, the majority of such disputes in that community are resolved
based on the principles of equitable distribution, whether by court decision, set-
tlement in the shadow of court decision, or through mediation. Attorneys in the
field have attested to me that at least 95% of divorce cases in the modern orthodox
community are resolved in this way.?

At the time, I disagreed, based on the Sema, discussed above in Section IV,
who held that because there is no indication at the time of marriage that the par-
ties were contemplating how their assets should be divided upon its dissolution,
there is no basis to assume they accepted the common custom over Torah law.*
‘Whereas commercial contracts are reviewed by attorneys, weddings are officiated
and presided over by rabbis. Thus, it appeared to me at the time, based on the

2 Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.

% Recently, Rabbi Landesman added that this argument may possibly be extended to a basic

minimal award of maintenance as well.

2 Atleast, that is, when the husband denies that he ever intended to waive his right to spousal

inheritance at the time of the marriage. See Sema’s formulation, Choshen Mishpat 269:20:
JIWT KOW NVAN ORW NYT ¥ RWS? TR NYT AN ROW MR 110D A0y 70w Hvam
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Sema’s analysis, that the division of marital assets should be conducted according
to Torah law.

However, based on the above presentation of Rashba’s responsum, it seems that
Sema’s analysis is inconsistent with Rashba’s position. As such, Rabbi Landesman’s
suggestion seems correct. Even if the genealogy of the practice in the modern
orthodox community is grounded in a prohibition—litigating divorces in secular
court and being subject to the non-Jewish law—the common custom is still bind-
ing on parties who implicitly adopt it, and a ezt din must honor the common cus-
tom by dividing the couple’s marital property in accordance with the principles of
equitable distribution.

In supporting the Beth Din of America prenuptial agreement, Rav Zalman
Nechemia Goldberg wrote that by allowing the parties to adopt a choice of law
provision or, better, to specify that their assets should be divided according to
equitable distribution, the prenup will make couples more amenable to resolv-
ing their end of marriage issues in best din rather than secular court. Similarly; if
the Beth Din of America were to publicize that, for any couple to whom this
communal practice is relevant, it will resolve end-of-marriage financial disputes by
utilizing principles of equitable distribution, couples will become more inclined to
resolve their dispute in beit din.

There is a further benefit to adopting such a policy. Lawyers and mediators fre-
quently complain that, whereas the contours of a secular court decision in marital
disputes are generally foreseeable, a ezt din’s approach to resolving end of marriage
disputes is totally unpredictable. For this reason, these lawyers and mediators are
hesitant to recommend clients to go to &est din. Even Orthodox practitioners have
expressed this hesitation.

Based on a careful reading of Rashba’s classical responsum and the common
practice within large segments of the Orthodox community, the Beth Din of
America generally resolves end-of-marriage disputes for such couples by utilizing
principles of equitable distribution and limited spousal maintenance, as the daya-
nim deem appropriate, according to principles of Jewish law, equity and local cus-
tom.” Publicizing the Beth Din’s policy will allow parties to avoid the prohibition

% See Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules See also
Beth Din of America, Standard Prenuptial Agreement, Section I11:A, available at https://res.cloudi-
nary.com/orthodox-union/image/upload/vi574874396/prenup/Standard-Prenup-Rev-Nov-2018.
pdf.
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of secular court and the possible prohibition of gezezlab in enforcing the secular
court’s decisions.* It will also create a sense of predictability in the Beth Dins deci-
sions, allowing couples to resolve their end-of-marriage disputes in bezt din with

greater confidence.

2 See R. Akiva Eger, Choshen Mishpat 26:1.
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Minhag Ha-Sochrim: Jewish Law’s
Incorporation of Mercantile Custom
and Marketplace Norms

Rabbi Itamar Rosenswerg'

INTRODUCTION

Many litigants and students of Jewish law find it puzzling that commercial norms
(minhag ba-sochrim)—customs and practices of the marketplace—may determine the
outcome of a din Torab. After all, if the purpose of a din Torab is to adjudicate a
dispute according to Torah law, why give any weight to practices that originate out-
side of Judaism, especially when they differ from the internal provisions of choshen
mishpat (Jewish monetary law)?

This article offers an answer to that question by explaining Jewish law’s incor-
poration of commercial norms and the mechanism through which it does so. The
goal of this article is to provide an exposition of minhag ha-sochrim as a halakhic
doctrine and to explain its normative power within Jewish law.

This article unfolds as follows. Section I introduces minhag ha-sochrim as a hal-
akhic principle of incorporation that validates external commercial norms, dis-
tinct from dina de-malkbuta dina. Section I1 demonstrates that mznbhag ha-sochrim
is firmly anchored in the Talmud and its case law; establishing that it constitutes a
well-founded principle of Jewish law. Section III surveys post-talmudic case law
where poskim apply minbag ha-sochrim to regulate commercial relationships—such
as rent control, bankruptcy, and equitable distribution of marital property—be-
tween Jewish parties. Section I'V considers what counts as a “valid” commercial
practice as well as several restrictions that may limit the application of minhag
ba-sochrim. Section'V examines minbhag ha-sochrim’s conceptual basis: What is the
mechanism through which halakhah incorporates these external norms? The sec-
tion develops two theories. One is grounded in the power of individuals to attach
conditions to their private agreements (tenai shel mamon). The other is rooted in
the authority of the townspeople to enact legislation (¢zkanot ha-kabal) to regulate
commerce (rasha’in benei ba-ir le-hasia al kitzatan). Section VI discusses whether

1 Rabbi Itamar Rosensweig is a dayan and chaver beth din at the Beth Din of America and a
maggid shiur at Yeshiva University.
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minbag ha-sochrim is limited to contractual relationships that arise by agreement or
whether it extends to non-contractual disputes, such as tort actions and claims of
unjust enrichment. Section VII concludes with reflections on minhag ha-sochrim
as an internal principle of Jewish law and how it facilitates the interface of hal-
akhah and modern commerce.

I. PriNCIPLES OF INCORPORATION: DINA DE-MALKHUTA DINA AND MINHAG Ha-
SOoCHRIM

Jewish law provides a comprehensive system of internal rules and principles that
govern virtually all types of market interactions. But in addition to its internal pro-
visions, Jewish law also contains principles of incorporation which zncorporate and
validate certain external commercial laws and practices that originate outside of
Judaism. A principle of incorporation has the effect of making the external norm
valid and binding as a matter of Jewish law.

Dina de-malkbuta dina is perhaps the best-known halakhic principle of incorpo-
ration. Through dina de-malkbuta, Jewish law incorporates some of the laws of the
jurisdiction as halakhically binding. For example, under dina de-malkbuta, a tax im-
posed by congress becomes halakhically obligatory.” Similarly; if congress lawfully
expropriates someone’s property and converts it into public land, the transfer of
ownership is recognized by Jewish law through dina de-malkbuta dina’

Minbag ha-sochrim is also a principle of incorporation, but it differs from dina
de-malkbuta. Whereas dina de-malkbuta incorporates /aws enacted by governments
and sovereigns, minhag ha-sochrim incorporates customs and practices of the market-
place. Through minbag ha-sochrim, external marketplace norms become valid and
binding as a matter of Jewish law

To appreciate the difference between minbag ba-sochrim and dina de-malkbuta,
notice that a commercial practice can be widespread without being enshrined into
law. Contrariwise, a law may be formally proclaimed by a legislature but fail to
gain support in real-world commercial practice. Minhag ha-sochrim grants halakhic
recognition to commercial practices even when they are not formally enshrined
in law. Dina de-malkbuta recognizes laws even when they have not achieved wide-

spread practice.

2 Nedarim 28a, Rambam Gezelah 5:11.
3 Bava Kamma 113b, Rambam Gezelah 5:17.
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Practically, minbag ha-sochrim may have a wider scope of application than dina
de-malkbuta dina. This is because many poskim limit dina de-malkbuta. For example,
some authorities maintain that dina de-malkbuta does not govern a private law
dispute between two Jewish parties.# Others hold that dina de-malkbuta is lim-
ited to cases where the law directly benefits the government or society (t7kkun
ha-medinah)s Still others write that dina de-malkhuta does not apply wherever the
secular law conflicts with an internal halakhic provision.® And some hold that dina
de-malkbuta does not apply in Israel” Yet poskim apply no such limitations to min-
hag ba-sochrim. Thus, minhag ba-sochrim enjoys a wider scope of application, and
for that reason, it can serve as a more fruitful principle of incorporation than dina
de-malkbuta dina.*

II. MinHAG HA-SocHRrRIM: THE TALMUDIC CASE LAW

Having introduced the concept of minbag ha-sochrim above, this section proceeds
to establish its talmudic basis. This section and the next seek to demonstrate that
minbag ba-sochrim is a well-founded principle of Jewish law. I wish to emphasize
at the outset that minhag ba-sochrim is itself a provision of choshen mishpat (Jewish
monetary law). When a beit din applies minbag ba-sochrim to decide a case, it may
appear as if the dayanim are failing to apply Jewish law; that they are choosing secu-
lar commercial norms over the provisions of choshen mishpat. But this perception
is inaccurate, since Jewish law itself provides, under the right conditions, for the
incorporation of marketplace norms and for those norms to be halakhically bind-
ing. Thus, a pesak din that decides a case based on minbag ba-sochrim is no different
from a pesak din that decides a case based on chazakah, migo, or shevua. They differ
only in the halakhic principle or siman that controls the peszk: In one case, it is
the halakhic principle of chazakab (or migo, shevua, etc.) that controls. In the other

Piskei Ri”az Bava Batra 3:36, Responsa Maharik 187.

Sefer Ha-Terumot 46:8, Shulchan Arukh Choshen Mishpat 369.

Shakh Choshen Mishpat 73:39.

Or Zarua’ Bava Kamma no. 447, Nemukei Yosef Nedarim 1oa.

For statements emphasizing the wider scope of minhag ha-sochrim over dina de-malkhu-

ta, see Iggerot Moshe, Choshen Mishpat I, 72, regarding rent control; Rabbi Y. L. Graubart,

Chavalim Bene’imah Vol. §, Even ha-Ezer 34, regarding the division of marital property:

X177 717 991 DRT VTP TR WY aNnw n 521 Hyan wina mw Pl?ﬂ UKD W ownn 17 9“YW T AT AR N

P4 I TAIDY LR WEND 1T MVT WO RMIDYRT RITY TIV AT PRI LL.A77 M5MW 7T 270 111802 ann
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case, it is the halakhic principle of mznhag ha-sochrim. The examples discussed in
this section demonstrate that minbag ha-sochrim is a fundamental halakhic prin-

ciple within dinei mamonot, firmly entrenched in the talmudic case law.
1. Ha-Kol Ke-Minhag Ha-Medinah

The Mishnah in Bava Metzia (83a), discussing employment agreements, establish-
es that ambiguous terms in a contract should be determined by regional custom
(ha-kol ke-minhag ba-medinab). When an employment contract fails to specify some
aspect of the agreement, such as the expected work hours or whether the em-
ployer will provide meals, the Mishnah rules that the ambiguous provisions should
be filled out according to local custom: ha-kol ke-minbag ha-medinab.’

Crucially, the Talmud defers to minbhag ha-medinabh even when it diverges from
the halakhah’s normal set of rules. For instance, according to Jewish law, the work-
day begins at sunrise and concludes at nightfall: If you hired a worker and specified
that the work hours are defined by din Torab (lit. “Torah law”), the workday would
commence at sunrise and conclude at nightfall.*® Similarly, if you were to hire a
worker in a city with no prevailing custom, and you didn’t specify the work hours,
the agreement is filled in by din Torab, and the worker is obligated to work from
sunrise to nightfall.”

Yet the presence of workplace norms overrides the default d7n Torah. According
to the Mishnah, if you hire a worker in a town with established workplace
norms (e.g., a nine to five workday), the unspecified content of the employment

And Pitchei Choshen Sekhirut 7 n. 17:
RIT 787 19 N2 W 7RI ,A1TAN PN DY MM 21T NXPA T 00T N2 1N 11307
DOIIMR 70D NYTY 191,70 1MAR RDT REOW 2R 12D ,RNID9AT RIT A0 K97 DIPN2 AR ,XMI1AT
191,371 DWW P DY PNTY 21PN W LLRMPAT R1T 1K KD 1AM DRI AW MmN 211w
MXDY INDR T 1A ,PIN0 5¥ DDA ATIRT DY MW 1T 72772 ]Wb K2 0°1°7 °N2 1AM
I 49y R NUT DY 1T W DO APRY DM12TAW ARID P9I, AT P
See also Pitchei Choshen Halva’ah 2:29 n. 72:
A3 1°9Y 92001 7120 AR 921,070 A0 €Oy PN T W72 MW 110 ,RMOnT RITTA 11D PRY 23PRa AR
[=knishieh]
9 Bava Metzia 83a:
ATIM3 9977 ,pO0° RN PROR I TITY I QPR L1197 RWI 1R AT ROV 20w XY 12T PR
TR0
10 Shulchan Arukh Choshen Mishpat 331:1:
TV TIRYR MWYDY WA NPT 2NN NRXY 17217 ,A710 1772 Q2NKR DWW °IR ...0m2 MR 293197 DR Wn
.0°20107 NRY
11 Ibid:
.0°221577 NRY 7Y 79K MWV Waw; DR 12 anan IR 120 ... AT a0 N>
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agreement is filled out by workplace norms, not by the workday defined by din
Torah.” In other words, the commercial minbag overrides the internal provisions

of choshen mishpat.”
2. Minhag Mevatel Halakhah: Custom Prevails Over Halakhah

The Talmud Yerushalmi’s (Bava Metzia 7:1) commentary on the above case illu-
minates the power of custom in two significant ways. Commenting on the fact

12 Bava Metzia 83a-b; Shulchan Arukh Choshen Mishpat 331:1-2.
It’s striking that the Talmud takes it as obvious that custom would override the “dsn Torab”
workday. Immediately following its presentation of the “din Torah” workday, the Talmud wonders
if it is ever relevant given that communities typically have customary work hours. The Talmud
responds that the din Torah workday is relevant either in a new settlement lacking commercial
norms or in a case where the employer and employee agree to define the workday by “din Torah”.
See Bava Metzia 83b:
12997 DTN N> X273 annvn oK TDOR> WAwH 17Th 7KIY 027 Sya Hwn INXE RirivzaRlslels oAb}
LRNTIRT D319 99 IMPART 9 MRT LXK DVIR LW VA D012 10 .27 7Y Ny
And note Mordekhai’s comment (Bava Batra no. 477):
hiriaty s Ratale] 12 IRXAW %9 7Y ax 77N nan 77 DR AMT °PA 212 201D RROR 21771 227 1 TN
Furthermore, according to some commentators, the dn Torah work hours are structured to allow
the worker to daven before work. See, e.g., Torat Chayim, Bava Metzia 83a. On this view, the din
Torab workday is not defined arbitrarily. And nevertheless, custom prevails.
13 Minhag ha-medinah features prominently in other talmudic cases as well. In the same Mish-
nah (Bava Metzia 83a), R. Shimon ben Gamliel holds that custom can limit the amount of food
an employer is obligated to provide his Jewish workers—even if halakhah would otherwise re-
quire that he provide them with significantly more:
L2127 AR ,PAR DER RAWD .M O P91 T9 . POYID 11D DWW KX 11129 MKW XONM 12 331 0202 Iwvn
Row TV ,R‘?N .APY™ PRYY OFN2KR °12 1AW L, 1AnY 7020 07 DRYY X2 1NYWw2 nbw N3 O AW ANK OX 1770
.7292 MIVPY ND ROR VHY 3% PRY NI DY 10D MR XY 7ORDH2 100
TN ATIND D37, TR P KD IR ORODNI 12 W 120
In Bava Metzia 93a, the Mishnah rules that custom would permit a produce watchman to eat
from the produce he guards, even though there is no right within Jewish law to do so. See Rashi
s.v. me-hilkhot medinab and Shulchan Arukh Choshen Mishpat 337:6.
In Bava Batra 2a, the Mishnah holds that a privacy wall between abutting lots should be con-
structed to the specifications of local custom. According to some authorities, this example pro-
vides us with another striking illustration of minbag overriding the internal provisions of choshen
mishpat. The Talmud provides a homeowner with the right to compel his neighbor to pay for
half the costs of the privacy wall. Yet some commentators hold that a regional custom to forego
privacy walls could defeat the halakhic right to one. See Rabbenu Yonah, Bava Batra 2a:
IWTIW DIPR2 2R LR PIOT P20 ,5M0 Y N1aR 1T 12 171720 DR 9127 TR 93 7120w, ©InnT RN YRR
.NN127 MR P21 PR LRI PIOOY PTOPR PRY 0135 XYW o910
See also Or Zarua’ Bava Batra no. 2. For views that conceptualize hezek re7yab as either a mat-
ter of ritual law or public policy, and therefore not waivable by minhag, see Yad Ramah Bava
Batra 4a; Yad Ramah Bava Batra 60a; and Shut Rashba 2:268. See also Shulchan Arukh Choshen
Mishpat 157:1.
Here are some further examples where minhag is decisive in monetary law: The Mishnah in
Bava Metzia 103a rules that regional custom governs the allocation of agricultural responsibili-
ties between a landlord and a tenant-sharecropper.
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that local custom fills in the terms of the agreement rather than din Torab, the
Yerushalmi concludes: “minbag mevatel balakbab™literally, “custom overrides
halakhah”.* Here the Yerushalmi explicitly formulates the position that minbag
overrides (mevatel) the internal rules of Jewish monetary law that would otherwise
govern.”

Some commentators go further and explain that the Yerushalmi’s conclusion
“custom overrides halakhah” extends to the procedural rules for adjudicating dis-
putes. Specifically, while Jewish law normally assigns the burden of proof to the
claimant, minhag will shift that burden onto the party whose claim runs contrary
to local custom. For example, suppose an employer and worker were in a dispute
over the amount of compensation or benefits that was initially agreed upon. Under

In Bava Metzia 1104, the Talmud considers a case of a sharecropper and a landlord who dispute
the terms of their profit sharing agreement. Rav Nachman rules that a court should decide such
a case by distributing the crop yield in accordance with the prevailing regional custom.
Minhag also plays a central role in allocating tax burdens for public goods and other communal
costs. See Bava Kamma 116b. As Mordekhai rules on the basis of that talmudic passage (Bava
Batra 475):
ANTW XIMW RN PTAT 92 RAANTD YT AT 97 907 99377 177 XY OX 0°N27 1 01 NN W OR anhRwuN
AR AWM 0777197 77N 11OW AR MWD %7 AWM PRI 10AR 207 AWM 19NWD 01X P9 TAYY 12713 NI
TAYY 0°2 NIPAR AN°AW 7100 ONA A1 RN 373 N3 '[J’bTN e aralalinBhitalaR hlval viviymii Behivih b
Q21907 AN WY ROW 729221 AR 902 PAwN PRI MRWN DY TAWAN aRWAN 129PM VA0 00 YW w1 vy
JPDIR MM N2 RAOR
Mordekhai (Bava Batra 477) also rules that regional custom overrides the dzn Torab rule for de-
termining which residents are obligated to shoulder the costs of public goods. According to the
Talmud (Bava Batra 8a) a resident becomes liable to participate in the communal security tax
only after residing in the town for twelve months. But Mordekhai holds that local custom can
obligate the resident even sooner:
¥12p 27N OK WY 23w TN 07 17 IR OX 2PN DAY Y IR KT WOR MWD T1 W 170 NI 720N
ahiatahibhaiai it Raliiabh 99 71INT2 1017 YT TR 727 OV
For Minhag’s role in governing the monetary obligations of the Ketubah, see e.g., Mishnah Ke-
tubot 6:4, and Shulchan Arukh Even Ha-Ezer 8o:1.
14 See Shita Mekubetzet Bava Metzia 87a citing R. Yehonatan’s second interpretation of the
Yerushalmi:
DOOYIDT PRIV PRY M2 229970 ROV 2w KO INTIW 23R NORIRY 1NIwR DY mhwin ar wash v
°9 LY AR PYIY AN NYPWY NAR AW 2T INIRRR PRYVWY WAWH DI AW X0 0K TV XIK JNIRONS
L1997 D00 AT AT NYOPW TV WART DA KT N2 21097 oY
15 The language of the Yerushalmi-minhag mevatel halakhah—might lead some readers to con-
clude that halakhah’s incorporation of minhag is somehow contrary to halakhah. But this is
erroneous since the Yerushalmi is clearly stating a halakhic position requiring the incorporation
of minhag. It is paradoxical to say that “halakhah requires that we follow minhag rather than
halakhah”. For that statement itself appears to be a statement of halakhah. It is better, there-
fore, to translate minhag mevatel halakhah as “custom overrides what would otherwise be the
halakhah.” Put differently, custom displaces the internal provisions of Jewish law that would
normally apply.
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the internal procedural rules of choshen mishpat, the worker, as claimant, bears the
burden of proof, since he is attempting to procure benefits or compensation from
the employer. However, if the worker’s position is consistent with the custom-
ary compensation or benefits for workers in the area, then the worker prevails.™
Under this interpretation, zinhag modifies the procedural rules for adjudicating
disputes, shifting the burden of proof from the claimant (»otz7) to the party whose
position runs contrary to local minhag.

Having surveyed two of the Talmud’s explicit statements about the power of
minbag to override the internal rules of Jewish monetary law (ba-kol ke-minbag ba-
medinab and minbag mevatel halakhab), let us turn to talmudic rulings that reflect
and presuppose the validity mznhag ha-sochrim.

3. Situmta: Mercantile Custom as a Means of Conveyance

In Jewish law, the conveyance of property requires a kinyan. The Talmud details
strict rules for how kinyanim are to be executed, and it specifies which kinyanim are
valid for different types of property (e.g. real property can be conveyed through
a symbolic payment (kesef) or by transferring a deed (shetar); small personal prop-
erty is conveyed by lifting (hagbahah); domesticated animals can be conveyed by
transferring the reins (mesirah)).” Yet, notwithstanding the detailed rules and pro-
visions for kinyanim indigenous to halakhah, the Talmud introduces the principle
of situmta, which recognizes the prevailing commercial methods of conveyance as
a valid halakhic kznyan.

Situmta is introduced in Bava Metzia 74a, where the Talmud refers to a com-
mercial practice of marking wine barrels (sZzumta) to signify the conveyance of title
to the purchaser. Marking barrels is not a kinyan specified by Jewish law. But the
Talmud rules that it constitutes a halakhically valid &znyan wherever commercial

16 Tamud Yerushalmi Bava Metzia 7:1:
AT PIN PRI RO7 1OV 1770 ROXWAT 92 MR 1K 1997 IR D021 3037 NARIR DRT YW 27 0K
See the first interpretation R. Yehonatan cited in the Shita Mekubetzet Bava Metzia 87a:
ROXIAT R NN 3927w °0 7Y AX 7997 02 AT AERMT R N2V WITD AN LTI MR 2207
DY XOR PNININI RY MR DD 770272 2MIT IR NPXY MPPOWAW NI W0 W 191,77 17V 17ann
DY 7AW AAT K2 207 NN 29D ROX 17 100 KDY PRI 1OV 17202 ROTINT 12 19 770 MOwAY 1T
TO0DY WY RDY 127 w9h 1027 Hya 19 1700 19 DY R owh oonyak o°na
17 See, for example, Kiddushin 26a and 25b.
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norms treat it as such.” Many authorities explain that sizumta instantiates the gen-
eral principle that Jewish law incorporates and recognizes prevailing commercial
practices as halakhically valid.”

A dispute recorded in the responsa of Ra’avan captures the novelty of situmta.
The plaintiff claimed that he had purchased merchandise from the defendant “in
accordance with the customs of merchants,” by locking the door to the room where
the merchandise was stored. The defendant countered that the sale was not valid
because the plaintiff did not perform a halakhically recognized kinyan (the plaintiff
never took possession of the merchandise through meshikbah).* Ra’avan holds for
the plaintiff, based on the principle of situmta.” A commercially recognized form of
acquisition is valid, even if it is not one of the kznyanim indigenous to Jewish law:**

18 See Bava Metzia 74a:
P - wnn ’JPDb AT RONKRD L. .R°IP RNNIW0 "RT (X2QT 7°2WnR °9D 27 N

For the interpretation of situmta as marking wine barrels, see Rashi Bava Metzia 74a s.v. situmta.
Other commentators offer different interpretations of the actual commercial practice described
by situmta. Rosh cites an opinion that situmta is a handshake performed between the buyer and
seller. See Rosh Bava Metzia §:72:
JIPAT 1 121 17720 A2 193 YPIN PR 1132 Dm0 NI T170 0D 14N
The underlying point remains the same: Jewish law incorporates the recognized commercial
method of conveyance.
For a narrower interpretation of situmta, see Ritva Bava Metzia 74a, citing R. Pinchas.
19 See, e.g., Rashba Bava Metzia 74a s.v. u-veduchta, concluding from the Talmud’s discussion
of situmta that:
INTIW 27 922 TI77 IR PP 027 0D DY 1IMNAW T2T 20W L7712 KX 921 713777 Han AInnw 700 10vne
1P NPk oann
See also Maharshakh, Teshuvot 2:229:
LOIPATIN PIMR N9 117 WY ,0MPROY 2IMON WY MY RW 217IY 91 MAIA0M NPIRT 2111vaT T 1370
212 91P17 99377 RANK2 RNMIVD R TWI 11K P19 XDD 27 WART Xan a1 77 T P°Y) 473 2N02 17°0K1
(“it is clear that in matters pertaining to acquisitions, commerce and business deals for which
there are norms of commerce, we follow those norms, even if {the norm]} is just a default one.
This principle is based in the Talmud’s ruling regarding situmta.”) See also R. Akiva Eger Chosh-
en Mishpat 3:1.
20 Ra’avan Bava Metzia:
NP5 72 ANDMA ITAN 2NTA0Y 12 NANA TNA0AW [NONT % NN 1190 77IN0 29 NNON NYAYS WO 2R
%17 2IRY 72°Wna R?) Myna XY N0 N°IP A2 12°Wn NYRYY ,a7N000 D702 D1PW D°M0N UOWID A7N0R
R=laiiizi)
21 Ra’avan op. cit.:
1172 177 ,23p Wian 1IPT 20037 RINRIY RIPOAT R2IP RNAWO “RiT R2TT 7°AWA RDD 27 IMRT KA 210D 17 17
2N 73R 7NOMI 02 NIPY 793 OIM0T 17T
22 See the general statement in Shulchan Arukh Choshen Mishpat 201:1-2:
191 ...0OT IR AT 2T 12 MY D107 DA TR PRI APRA AIP1 003 1P DWW RIT A1TAN A0 oK
DOAMIW DIPMA IR 19317 IPINW T DY IR 131MD A0S0 AR INw T DY PAD ,12 MIPY 2°IANT I 937 9
LT R¥PD 9D 191 ,AN09%0 A1P? 220mWw 2°Imos
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4.  Can Established Commercial Norms Invalidate a Kinyan?

Situmta establishes that commercial norms can validate transfers that would oth-
erwise not be recognized by Jewish law. Does minhag ha-sochrim also cut the other
way? Suppose the halakhic mode of conveyance (k/nyan) is contrary to the prevail-
ing commercial norms. Does minbhag ba-sochrim invalidate a transfer that is other-
wise halakhically valid? For example, it is settled Jewish law that one can acquire
real property by means of a down payment (&esef). But suppose commercial norms
require transfers of real property to be in writing.? If you attempted to purchase
property exclusively through a down payment (kesef), would the commercial norms
halakhically invalidate the kesef transfer?

The Talmud (Kiddushin 26a) discusses exactly this case and rules that custom
overrides the halakhically prescribed kinyan.>+ Rashi (s.v. /o kanab) explains that
parties doing business in a commercial environment rely on the commercial norms
to effectuate the transfer, not on the kinyan native to halakhah.” Thus, the trans-
fer is only effective when it complies with accepted commercial practices. The
Shulchan Arukh codifies the Talmud’s ruling, and it is applied even more broadly
by later poskim.>

III. ArrrLicatioNs OF MINHAG HA-SocHRIM IN THE PosKiM

Having surveyed the Talmud’s statements on the power of mznbag to override the
internal provisions of Jewish monetary law, the present section examines how

23 E.g., the statute of frauds.
24 Kiddushin 26a:
DAR ,0WH DX PAMD PRY 21pRA XX N K 127 90K ..IP° 5032 MTW X MK TP MK 23930 5032
P XY - 0Wa DR PANOw Dpma
25 Rashi s.v. lo kanah:
RYT 0w DY MIPR NPT POV RIVW WIPIT TV AP12T ONYT XIM0 KD 93772 POAIT 11037 - T3P KD
26 See Shulchan Arukh Choshen Mishpat 190:7:

VW DR NW TV 7P K ,M0W N2 PPITW 23PN PIAR ;0w 1IN 1T PRY 2PN 1720 4092 FIpW KT
For the wide ranging formulation of later poskim, see Yam Shel Shlomo Bava Kamma 5:36:

D AT N2 IPRIR KOR 1T 20T 92 17027 RWWD LLL1IR0 MW 1Y NI MR M1 AT 1072 KRN OX
.XDDD2 °Ip K27 RINRA 1D WA 11 17°0R D01 a7
See also Iggerot Moshe Choshen Mishpat IT:62:

VW DR DNDW TV 7P R ,I0W N2 PPV 23PN PIAR ;0w 1IN TIT PRY 2PN 1720 4093 IPW KT
Contemporary halakhic authorities discuss jurisdictions that require a formal registry of land
ownership. In such places, some authorities hold that one cannot acquire land by performing a
kinyan without registering ownership. See Pitchei Choshen Kinyanim 2:8-11:

XOW 931 ,70W PAMIW QPR W, Y TORAY T ,1ARDI NAWII PYPIPR NP0V 93 NIMIAY DMK W
22097 DI PRY PO 1277 YT AR, IR 11K 12K02 owl
See also note 14 therein; and see Responsa Divrei Malkiel 4:143 and Responsa Maharsham 2:31.
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poskim apply minbag ha-sochrim to contemporary commercial practices. The goal
of this section is to provide examples that illuminate both the scope of minhag bha-
sochrim as a halakhic principle as well as its powerful effect on Jewish commerce
through incorporating sweeping market regulations such as bankruptcy and rent

control as binding under Jewish law.
1. What’s Included in a Sale?

The fourth and fifth chapters of Bava Batra contain extensive discussions of what
items are included in a sale. The fourth chapter delineates rulings on whether
doors and appliances are included in the sale of a house,” whether air rights are
included in the sale of land,* and whether clothing racks and benches are included
in the sale of a bathhouse.? Similarly, the fifth chapter includes detailed provisions
whether a mast and sail are included when you buy a boat,*® whether the sale of a
wagon includes the horses that pull it;* whether the sale of a donkey includes its
saddle and reins,** and whether the sale of a tree includes the land that houses it.3

Yet, despite these internal provisions of Jewish law, poskim hold that they are
only applicable in the absence of marketplace norms. Wherever there are recog-
nized norms, the content of a sale between two Jewish parties is determined by
the marketplace norms, not by the provisions of the fourth and fifth chapters of
Bava Batra.>* Put differently, these chapters establish default rules for cases where
there is no prevailing commercial norm. But in a jurisdiction governed by clearcut
commercial rules, halakhah yields to the norms of the marketplace over its own

27 Mishnah Bava Batra 4:1, 4:3.
28 Ibid 4:4.
29 Ibid 4:6.
30 Ibid s:1.
31 Ibid 5:1.
32 Ibid 5:2.
33 Ibid 5:4.
34 See the sweeping statement of Rambam, Mekhirah 26:7. After codifying many of the rules
of the fourth chapter of Bava Batra, Ramabm writes:
T2MIW R QPR PIX LLLATIN DW PRY DIPRA KOR DMK DO 12 KXY 021277 12R 25 PR IR 10m3
7307 9 70101 2197 75 0 72 190 D
Similarly, in Mekhirah 26:8:
3T 12 DT PRY DIPA IR L,NTIAT MR QPRI MR DTN 232 PR AR PRI I KW 727 232 D173 Y N
A9 0°P792 02200 WD W 12 DWW D PP W T2 PP v ROR PIPR MAY X
See also Mekhirah 17:6 and 18:12. A similar statement appears in Rif, Bava Batra 47a (Alfasi),
regarding the specifications in the Talmud for regulating the quality of merchandise:
AR 977 RIMA ORI 902 12 R2PPT RATIAI 11072V RNTIA RIRT RINKD DR X372 X277 RINKA 77210 MWW 03
Rpriatah]
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delineated set of internal rules. If you sold your home in Teaneck and are unsure
whether the chandelier goes with the house, the answer will generally turn on New
Jersey law, not the fourth chapter of Bava Batra.

2. Situmta: Contracting in Futures, Intangibles, and Speculation

In Section II:3, we saw that situmta expands the set of halakhically valid kznyanim
to include commercially recognized means of conveyance. Many authorities devel-
op situmta further. They argue that situmta can validate zypes of commercial trans-
actions that would ordinarily be impossible under Jewish law. According to these
authorities, minhag ha-sochrim doesn’t simply bear on how a conveyance is per-
formed. It expands the types of economic relationships recognized by halakhah.
Compared to western legal systems, halakhah significantly limits the types of
binding agreements that can be entered into. For example, an individual cannot
contract to sell an item that does not yet exist (davar shelo ba le-olam) or that is not
yet in his possession (davar she-eno be-reshuto).>* Thus, I cannot sell you the pent-
house in the apartment building that is not yet built. Nor can I sell you next year’s
etrogim crop. Similarly; I cannot sell you merchandise that I do not yet have in
inventory, even if I've placed the order from my supplier. Jewish law also invalidates:
contracting mere intangibles (davar she-ein bo mamash), such as licenses, copyrights,
use-rights, and air rights; contracting by verbal promise to execute a kinyan at a
later date (kznyan devarim); and contracts conditioned upon contingencies that un-
dermine the parties’ intent to categorically execute the agreement (asmakhta).’ In
other words, most of the routine contracts that power modern commerce would be
invalidated and unenforceable under the internal provisions of Jewish contract law.
However, many authorities argue that sztumta and minbag ha-sochrim will make
these contracts valid and enforceable wherever they conform with standard

35  See Iggerot Moshe Choshen Mishpat I.72:
7779177 9922 RIT 7 2992 70N 252 D°YIAP D017 RIRW ARW 1917 9932 RT 1 77000 PV X7
331 WO 21PN PAR 3R PRY QPR PO RYTT 0 ©V0 A0 90 1 vEwaN 777mnn 190 50 oanna won
N30 R 1O
See also Tosefta Bava Batra 4:8:
907 RY 7103 7722 WRIT DX 1000 ,712% A7 777 172 720 70 OXY 11271 DR 7% K7 APT 712722 WRAT DX 000
17107 19RO MO AT OIPH 293 DR
And see Rashbam Bava Batra 83b s.v. /o makbar.
36 See Shulchan Arukh Choshen Mishpat 209:4-5.
37 See, respectively, Shulchan Arukh Choshen Mishpat 212:1-2, Shulchan Arukh Choshen
Mishpat 157:2, and Shulchan Arukh Choshen Mishpat 207. For a general overview, see Pitchei
Choshen Kinyanim, chapters 19 and 2r.
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commercial practice. Tosafot, for example, discuss the problem of asmakbta in pre-
nuptial agreements (shiddukhbin). It was common practice in Ashkenaz for the bride
and groom to enter into a prenuptial agreement (fena 7m) imposing a monetary fine
upon the side that breaks the engagement. Tosafot observe that such a provision is
an asmakhbta because the parties lack the requisite intent (gemzirat dait) to obligate
themselves in the fine. Neither party, at the engagement, believes they will break it
off. But Tosafot argue that the penalty provision is nevertheless halakhically bind-
ing under the principle of situmta because agreements containing that provision
have become standard practice.?®

Other rishonim invoke sztumta to recognize the sale of future interests that have
not yet vested in the seller (devar shelo ba le-olam, davar sheeno be-reshuto). For exam-
ple, on the basis of custom, Rosh validates tax farming contracts, even though they
involve the transfer of future interests (i.e., the transfer of tax obligations not yet
assessed or collected).® Similarly, Maharam holds that a promise to hire someone
as a mobel for an unborn child or to honor him as a sendek, which would ordinarily
be invalid under the principle of davar shelo ba le-olam, becomes halakhically bind-

ing if such a practice is customary:*°

38 See Tosafot Bava Metzia 66a:
X2 129K 23 POITW NYWA PUIWY OIP WY ...02R KD PWOYA DR NINDMOK .. K21 K? RNDNOR MK 1P
R2IPT (LT A7) 1pDT RIAWOOR M7 070 D2WA 9 12 AT 1D Wn 7422 1P
See also Or Zarua’ Bava Metzia no. 188:
TITW NYWA PINIW WY MR 9T 072K T2 WA 13°37 20D .XNOM0KR PV TW SNWTPD 7712 7 P9I
02w 93w 113 POITWA WIRWOT 2YINY W 10 1M 0N LATIN PIPY 1PI0 9102 ARTI 07w DIpNY ROIp
17w onIX IR A
39 Responsa Rosh 13:21:
JOMPI2IPRY 727 171207 73R OTR PRT DWW 020 X2 KW 727 AT W MR D022 PRI UYL Im
DR 172777 1217 MIPAY 2127 DTN PR 713 20 ORT ,MITIMA DDNI PIP PR NN PIAT .OTI2T? 4TI CIX AT
29WY K2 ROW T27 7 MIWT A3RDR M0 10w 931 L. PIRR YRV DIW 27 PRI AN ARXTY m9nT PIpa
AMPI2IPRY NN
7N7°0%31 ATNAT NPARAT PWNAT T 11 T 12 PRI AT T PI9INW 017 92 IR AT R CIRY KON
R 90D 27 WX (TY) TWI PR P92 1MRTI LI 2 PRT PIP 2T 19 W 7101 ,MIM nnvpnn 19mb
WD 5T DRIIM 1A .0°N2 2HYan PRI N1ANT DY 21NN PAYIIY Qv 9T W wreY ,R01p RN
TIMAT INTIW 12T AR RYPD 9T 29 PODY AP AN AT 1127 537 193 YPIN MpAT A 2IM0T AT 7170
IR 03 TIVD A1TAN AR 937 ARRT IR AT 10MmY TR Yaun A9 1NN 20T 23pna PR apni
40 Tashbetz Katan no. 398:
DIR PRT IPINRT 23 7Y %1 17 292 TR 1072 5V DR IR 710 11217 1007 17307 73T 27X IR 0n
IRI2 03 .7RMPRY NP2 DY N1AR IR DR 17 7 0012 PATIY QTR 212 2030 KW IR0 290 XA ROW 127 7I3pn
IR Wi v3pnY ORI RINRDY 121 NN W awM D v1p RNMLD ORI (TY A7) RYEA X122 ROORTD .0VP7 W
.0PR I WO 11 RIT XTI 2RIT IRI2 AR 3711 RIIW 22w RNDIVODT 19D
For an objection to Tashbetz’s extension, see R. Yechiel of Paris’s gloss on the spot. But see Re-
sponsa Chatam Sofer 5:66, who sees no fundamental disagreement between the two authorities.
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Authorities also appeal to situmta to recognize transactions in intangibles (davar
she-ein bo mamash). Maharshal discusses the case of a merchant who had purchased
an exclusive license from the municipality to sell brandy. Maharshal acknowledges
that the license is an intangible asset (devar she-ein bo mamash) which cannot be
purchased. According to the internal provisions of choshen mishpat, then, the mer-
chant could not exclude others from selling brandy in the municipality* However,
Maharshal notes that wherever it is customary to recognize such a license, hal-
akhah will validate and enforce it under the principle of situmta.#* On that basis,
Maharshal rules that the merchant’s exclusive license is enforceable as a matter of
Jewish law.

In summary, many halakhic authorities interpret situmta as a sweeping halakhic
validation of commercial relationships that would otherwise be impossible under
Jewish law: Transactions in futures and intangibles and speculative agreements be-
come halakhically binding when they conform with commercial practice.

3. Rashba’s Ruling on Spousal Inheritance

Rashba’s ruling on spousal inheritance illustrates the power of minbag to displace
the internal provisions of halakhah. Rashba was asked to decide the following
case. A couple had married in Perpignan, and the wife brought certain assets into
the marriage. The wife died shortly thereafter, and a dispute broke out between
her father and husband over who would inherit her property. Under Jewish law, a
husband inherits the property of his deceased wife.# But the father argued that
the established custom and practice amongst the Jews of Perpignan was to follow

41 Shut Maharshal 36:
AN YN MW P Wan 12 PRT RTT MY NN WHR 12 PRY 1277 MW P RITY AW T 0w T 1P T
©DR 27 QW PIPT ININRD PRT RO WD ... W0 12 PRY 27 PR DIIRAT 19 70 79902 P00 70T
10 MM PV 2MYh X2 ROW win 2 TRY 727 RIT 7N ,m‘m AW P OTR W Awy ROW 121 MW P AT
927 937 [ 71K 7Y IR QTRY 1971 73] aMWI I1RY 17T NN W T DMWY RNV T ,5PT MO
921 0277 POD 197 (D) 12T PO RNPRTI 12 RIRA WKW 7 10D Winn 12 PRY 127 1P 27X YW NIWN2 PRY
OONAT
42 Ibid:
D2 Y“WRIT 2N 191 RNMVD 23 ('I“‘J) 72277 D /102 A3 IR RITW D221 21K Wan 1P 1KY a1
997 MDA P2 DI IPPIW DM TR WO 7T RNMIVD 223 1apD INRTI AT 00T PP 23 94N AT
29D AT NNAN 107 TRYIDT 2D TR DaRnT P9 972 203 W AITA TAN DT AT 1P anan o
001 RWA TUIVY Y XTIAT RADR 1A% 11K 13003
NIRYY A3 DA RIT 1387 7203 R 1°IP R IAT OTIP DR '|]7?3ﬂ 72 2710 IR DON ANPW N 1Y AR 7317’:"
Ralhiey il
43 See Bava Batra 111b, Shulchan Arukh Even Ha-Ezer go:1.
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the non-Jewish law, which did not recognize the right of a husband to inherit his
wife.+

Rashba rules in favor of the father, contrary to the general rule of spousal inheri-
tance in Jewish law. He cites the practice (minhag) amongst the Jews of Perpignan
to revert the assets to the deceased-wife’s father and reasons that any couple
who married there without specifying to the contrary implicitly adopts the local
custom. Rashba explains that the couple, therefore, at their marriage, implicitly
agreed that the wife’s assets would revert to her father upon her death.#

In this remarkable ruling, Rashba allows mznbag to displace halakhah’s internal
rules of spousal inheritance.** As we shall see in the next example, some poskim
see Rashba’s ruling as a precedent for allowing mznbag to determine how marital

property should be divided upon divorce.
4. Equitable Distribution of Marital Property

Married couples accumulate property over the course of their marriage. How
should that property be divided upon divorce? Under Jewish law, the wife generally

44 Responsa Rashba 6:254:
N2 7797 RONTI2 AR T0 7Y 17 0219 YA AR N2 DR ROWIW J2IR12 IRM1DDA 707 WYR NORY
12 AT N2 2N 7NN TAT MR ARD 0n 3TN
DR W 9¥27w “OYRY 102 XY OY 17 0717w RNTIT 10 IR 1D I DN 1972 YA IR TAY 1PwO
DN 272 DI DA YT DIAW 11D 2Y2T MWD WD PRY MR 0 PRI 2172102 IR XM MWK
12 MINTARD DW AWK XKW 92 07
45 Ibid:
0°13 X722 DDA PR 1ANIT 237 MW OINRTI T PPIVI PANAY 1R MR 0P IRIN NN 37 93 72wn
oW D°RWIT DR ORIN 71D MWD MINA? WY 2w 1T 7Y IR 7°011 .0°P1 10 ORIN RWI 22 KT 07N
NW™MT 9217 92 MXIPW I KW PRI DW AT 7Y ON0 XKW 29w 0°12 K72 AN OX O 1°213 and
0rTa
Rashba raises the further question of whether it is wrongful for a community to adopt a custom
that runs contrary to the internal provisions of Jewish law. Here Rashba replies that it is wrong-
ful only if the reason for the community adopting the practice is to imitate gentile practices:
O DR AR RITW 52 NORY 71 NARA 013 vIWH RITW 197 13 1712 n°m
If the custom was adopted for other reasons, say economic efficiency or considerations of equity,
the practice would not be wrongful. In any event, Rashba appears to hold that the minbag would
be binding even in the cases where it was wrongful for the community to adopt it. See note 10
in the Machon Yerushalayim edition of the responsum.
46 In another responsum (6:224), Rashba was asked about an aide who had set sail with an
emissary of the king. The king’s emissary had died mid-journey, causing the mission to be pre-
maturely terminated. The aide sued to be compensated in full, arguing that it was no fault of his
own that the mission was terminated and that, as far as he was concerned, he was willing to see
the mission through to completion. Rashba ruled that regardless of the internal rules of Jewish
commercial law on the matter, the aide is entitled to be fully compensated, since the minhag
ha-sochrim was to pay full compensation in such cases:
A7 MR T 297 QW 19 DM 2WIDR AW 113 19 1M 1T N K2 ©9KT
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receives a payment for the value of the ketubah, and she recovers certain forms of
property that she brought into the marriage or that she acquired during the mar-
riage.”” All other marital assets go to the husband. By contrast, most jurisdictions
in the United States provide for equitable distribution. Under this rule, the cou-
ple’s property will be divided “fairly” (equitably) between the husband and wife.
The two systems of law sharply diverge when, for example, the husband was the
primary earner during the marriage. Equitable distribution will typically distribute
a significant portion of the husband’s earnings to the wife, whereas Jewish marital
law (even ha-ezer) would not.

How, then, should a contemporary beit din divide marital assets upon divorce?
Based on the principle of minbag ha-sochrim, some authorities maintain that if the
majority of divorced couples in a given community divide their assets upon divorce
according to equitable distribution, then equitable distribution constitutes a bind-
ing minbag—even if it is at odds with how Jewish law would normally distribute
marital property# According to this approach, wherever equitable distribution
rises to the level of a minbag, a beit din should divide marital property according to
the principles of equitable distribution and not according to the internal provi-

sions of Jewish marital law (even ha-ezer).#

47 For an overview, see Pitchei Choshen Yerushah ve-Ishut, chapter 8.
48 See Rabbi Mordechai Willig, “Equitable Distribution and the Enforceability of Choice of
Law Clauses in Beit Din”, Journal of the Beth Din of America 3:

“the common custom is... binding on parties who implicitly adopt it, and a best din must honor
the common custom by dividing the couple’s marital property in accordance with the principles
of equitable distribution.”

See also Rabbi Y .L. Graubart, Chavalim Bene’imah Vol. 5, Even ha-Ezer 34. R. Graubart argues
that within jurisdictions that treat marital property as joint property, Jewish law should recog-
nize that property as jointly owned by the couple, based on minbag:
71 93 DRT VT PRIV W aMnw on 931 HYa0 w112 MW PRI AWK W ahwnng 1T OCYY T TR AR IR
T T LKD) WD C1InT MVT WO RMYAT K17 TIV AT PRI LT MEMW 77 70T 111802 2Mn X0
19 0O 907 AT 1OV, . PIRW RITT ... DT RIWI RIT IRD RNIDIAT RITW .10 0°D 1 2
See also Rabbi Chaim Jachter, “Beit Din, Marital Finances in Light of Contemporary Arrange-
ments,” Grey Matter I11.
49 For further examples of custom modifying the halakhic rules of marital property, see Rif
Yevamot 22a (Alfasi), who rules that the husband’s responsibility for the wife’s nichsei tzon
barzel (i.e., the documented assets the wife brings into the marriage) is determined by minhag,
not by the talmudic rule:
IR 92 597 KDY 311 RDT 11007 20T MNP W2 RNWA 2¥2% 799 11020007 KD 000 RN RIPTT 23 9V O R
RATIA D199 RIR 2 KD 79900 7798 1772 9apnT R RATIAT ROYTXR 779V 117 2021 9112 XY 20217 3pnT
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5. Mabharshakh and R. Akiva Eger on Adjudicating in Accordance with the
Customs of Merchants

An additional dimension of minbag ba-sochrim emerges from a decision of
Mabharshakh (d. 1601) regarding a dispute in the sixteenth century between two
Venetian Jewish merchants. The core of the dispute was whether litigation over
a business deal between the two parties was to be adjudicated according to the
internal provisions of choshen mishpat or according to the commercial practices of
Venetian merchants.

The plaintiff wanted to compel the defendant to adjudication that would be
governed by the practices and norms of Venetian merchants. The plaintiff argued
that adjudicating in this manner was itself the minbag ha-sochrim of the Jewish mer-
chants in Venice. The defendant countered that the adjudication should be gov-
erned by the internal provisions of din Torab.°

The dispute was sent to Maharshakh who ruled (Teshuvot 2:229) in favor of the
plaintiff. Maharshakh reasons, based on the principle of situmta, that the parties
are bound by the customs of the place where they did business, and he argues that
minbag ha-sochrim includes the entire set of substantive principles and rules of deci-
sion that will determine the outcome of the adjudication.”

Maharshakh further observes that the business deal in question would have
been incoherent if interpreted according to Jewish law. Had the parties intended
to be bound by the internal provisions of choshen mishpat, their actions were ir-
rational and irresponsible—their actions, under Jewish law; offered them no means
to protect their investment—"as if they were putting their money on the antlers of
a deer and sending it off.”* Thus, Maharshakh concludes that it would be wrong
to allow the defendant to compel adjudication according to din Torah when the

50 Responsa Maharshakh 2:229:

POV % W7 ,ARCXOIY 2200 DA MW 20N 172 TAYY 12707 20X, NIYRwS 121X PWIY 192 w9 901
WY 0K 2 LY PR 91 XOW T2 DY 1207 1907w 19 R0 IRR AW T TI0 VAR QY Y€1 OT0aR TR0 wvw
.I¥°2N7 DPn 793 77INA 0D DY MW Y am w9 APR onY

51 Ibid:
LR 2737 0D 5Y 0°IM0T PTA NTY NWAYY 197 12IRT WA 2137w R RNDAT ROWIPT AR 1OW 10VR 1D
MY RWA 2101V 91 MAINOM NP1 217IV2aT Y177 1277W VAR MW ave T AI%I1] ...pova aw awviw 11
27D RDD 27 IMRT K7D 721 AT 17 POV L3711 DN02 19PORY ,O°ATIA MR N2PR 117 w0 ,0pova 0vMmon I
212 °3p17 22207 RINR2 RNAO0 X [REY 79 2°a] w1 mPR

52 Ibid:
TP 9 MY I ,AMN P72 2T 17 POV IR WA WKW MYTIRAT POV MK ORW T’ 1777 1277
.O7AY POV WY TR P KD P90 V9 T A DaR0 Taxn
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parties entered the deal-and the deal only made sense—assuming they would be
bound by the customs of Venetian merchants.”* Maharshakh’s ruling is cited ap-
provingly by R. Akiva Eger in his glosses to Choshen Mishpat.’

Maharshakh’s ruling is important because it extends the principle of minbag ba-
sochrim to include the whole body of procedural and substantive rules that will
govern adjudication.” Indeed, R. Akiva Eger’s formulation of Maharshakh’s ruling
suggests that a minbag ba-sochrim to adjudicate in front of a panel of (non-Jewish)
merchants with commercial expertise who will resolve the dispute according to
commercial norms, rather than adjudicating in front of a beit din applying Jewish
law, is binding.5®

Whereas our previous examples focused on narrow applications, such as vali-
dating the transfer of property or the implied terms of an employment contract,
Maharshakh’s responsum provides for the entire adjudication to be conducted ac-

cording to mercantile custom.

53 Ibid:
IR RYY MVIAIT 7 7AW AN 72 N7 0PV 1908 KOW A1 23pn2 NYAY Y JNN KW 7R KD
MYTIRDT POV IR DRW Y177 777 22T N30T MR TR0 9F 1001 KWW MR 19077, 10101 W pov: Huan
P71 R POD 921,27 11977 DORM PN 1P 2V MY 37,70 1072 0O17°1 197 POV NN WIRY WKW
T2 R, 0PN MR 37T NI TAD Y MY POY W THW DYTA SV S9Y°T 19 OXY .OAnY POV AW j2IR
190K ,AY°2NT QPR 303 ROR I RWAT DIPA AT DY 1T 211X PR RN 5307 IR 12 0w NR 2pnh Ry
.72 937 0 Npaw KL 9K
Maharshakh’s language implies that the rationale for relying on minbag ba-sochrim, at least in the
case before him, is one of fairness: It would be unfair to allow the defendant to wiggle out of a
partnership agreement that all parties assumed would be governed by minhag through asserting,
ex post facto, that it must be governed by din Torab. If this is correct, then at least one underlying
theme of minbag ha-sochrim is the halakhah’s desire to not frustrate the commercial expectations
of the parties when their expectations are consistent with universal practice.
54 R.Akiva Eger Choshen Mishpat 3:1:
X177 oW 2K 2192 ROX 1INA2 12 PRY IR CKI NT2 PUINAY XWX X vanIh yaIn 12 npnn Yy
N7 793 XYY MO 17 %03 TUINTY AT W POV AWYIW 0pnaT 1D Y 1T POV WY opna aani
SNELORT RO XM 7297 D020 MR
55 This is implied by Maharshakh’s order to conduct the adjudication according to dinei ha-
sochrim. See also the formulation in the Pitchei Teshuvah (Choshen Mishpat 3:2):
DPNAT D, WA QY PT .POYA WYY DIpRA MTINA K17 JOW 298 21972 P 1UTRAY 19 PRY I TR
TN P 990 KDY 2YIMISN 77T 992 PITATY A0 W pOv Iwyw
56 R. Akiva Eger Choshen Mishpat 3:1:
X177 JOW 20K Y152 KPR TITNTY W8 PRY MR XY D72 TN WX MR R ¥aNY vaIn Pa nptonn by
N7 753 K1 M0 717 °D2 PUINAD M W1 pOYA AWYIW DIPRAT 1D INY 1T pOYA WYY DIpna Mann
STIPBORT RO K22M 71277 P0an A
See also Responsa Tzitz Eliezer 11:93. For further discussion about Jewish law’s position on ar-
bitration before non-Jewish arbitrators, see Rabbi Yaakov Feit, “The Prohibition Against Going
to Secular Courts,” Journal of the Beth Din of America 1, p. 41.
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Our final two examples will illustrate how minbag ha-sochrim can give halakhic

force to major commercial regulations like rent control and bankruptcy:.
6. R. Moshe Feinstein on Rent Control

Jewish law has few restrictions on a landlord’s power to evict a tenant at the end
of a lease term or to increase the rent at the end of the term.”” By contrast, many
cities impose strict regulations on landlords, limiting their ability to raise rent and
evict tenants. From the perspective of Jewish law, are Jewish parties bound by hal-
akhal’s internal landlord-tenant laws or by the city’s regulations?

R. Moshe Feinstein (Iggerot Moshe Choshen Mishpat I, 72) rules that the par-
ties are bound by the city’s rent control regulations. R. Moshe declines to analyze
the issue through the lens of dina de-malkbuta dina, noting that the scope of dina de-
malkbuta—where and when it applies—is hotly contested.”® Instead, R. Moshe bases
his decision on the halakhic power of mznhag ba-sochrim, citing the precedents dis-
cussed above of the power of minhag to determine the terms of an employment
agreement and the content of a sale.

R. Moshe explains that when a landlord and tenant enter into a lease agreement,
they implicitly accept the background commercial rules and customs, even if the
custom originated outside of the Jewish community. Unless the parties had agreed
to be bound exclusively by Jewish law’s internal set of rules for landlord-tenant
relationships, they have implicitly accepted the rules and practices of the jurisdic-

tion and are bound by them.?

57 See Pitchei Choshen Sekhirut Chapter §:5 and note 10 therein, and Shulchan Arukh
Choshen Mishpat 312:8.
58 Iggerot Moshe Choshen Mishpat I, 72:
772 7127 79720 WO AN ROAAW AW WA DA 20w oYLn .. 19K DIV 21099 AWp RMIDAT R1T I3
D110 7Y °I0P% WY 12977 SPIORY 192D T Y O9IR 27 1A Y AT PR 1120 N1TON0Y %019
59 Ibid:
X2 A% 0N 770 R0 9V A7 AWYW XX L. LADTAN MI002 PUIPNT 0007 198 Dow 0Wwo1 NN RIT %Y vam
RNYTRT 7227 D3 RANDA 7NN P72 KIT M1 YA 20N 217 37w NAD 071237 77 WY ART X7 2070 04V
.RAND2 NI WM 1Y AT

7R 9992 RIT M 292 770K P02 DYIAR 0O1T RRW ARY 7207 9922 R A2 77700 21 R
IR WUW 2102 AR TR PRY 21PN PO RIAT DY V0 17 ©0 nIT yEwa) 77onn 190 50 0“anna won
207 07w 077237 DX ART WY 07 7 P12 PR 1991 MR YT 002 RIT XHN0IW a0 AT InR P9
IIRAD RPN02 TINA PI2 NI LM 1Y 2w
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7. Bankruptcy

Putting aside the special case of shemitab,* the internal provisions of Jewish law
do not allow for a debtor to declare bankruptcy to clear himself from financial li-
ability. Under Jewish law; an insolvent debtor—even if he has no assets to his name—
always remains liable to repay his debts.” In contrast, most western economies
provide bankruptcy protections for insolvent debtors, allowing them to declare
bankruptcy and become free from their past debt. Does Jewish law incorporate
these external bankruptcy provisions?

Some poskim write that even if dina de-malkbuta cannot recognize federal bank-

ruptcy laws,* minbag ha-sochrim can incorporate them wherever bankruptcy has

60 Under the rule of shemitat kesafim, the seventh year cancels debts. But note that shemitah
only cancels loans, not other forms of liabilities, and that shemitah can be avoided by pruzbul,
and that it depends on the biblical force of shemitah. See generally, Shulchan Arukh, Choshen
Mishpat 67.
61 See, e.g., Pitchei Choshen Halva’ah 2:26:
2T ¥11977) DWD 01 IR YIDY 12 PWIY 7 PRWI 17°DR
62 For the view that dina de-malkhuta cannot recognize bankruptcy laws, see Rabbi Breisch,
Responsa Chelkat Yaakov, Choshen Mishpat, no. 32:
211 R ,ORPMRI X URIPIND RIPIT 237 VWD TR ORI MR 71 3737 ,RO1PKR MI772 11D
ROW 0IYONAI2 O3 NRT WRD VOWRT N2 ,mMDa2 12 WO WD UINRT 7apR 2°°00n Mam vhvann
MW 77 PRI NI PV I 10w DIMNRT 22°Pw R[], .. T4V 992 120w R IR 1Y 1m0
ROW 107 019W 7N 1T 731 7T 1M1 . T0T IDINA NI, 2173 W37 €TIR N7 WD AR M9 y1an?
RIT TOW 37192 OR 7712 11821 ,17 VAW 732 M98 120D 9190 1107 “ovT XUws ,mva winvea hin
KT RM2MT

0°7272 P 79077 IR RPT 021077 W - TNTTA MDY MY w1 2P NWRIT 7272 ,N¥p NN
N5¥INY DYNIT 01272 RPITT 2212077 W - MNIIRI 2°07 1272 RPITT 2°I210 WA - ¥pIp? 207w
LLTEATT IPINR APTAN DAY 002w 02127 PIRWA DAY 2°020W W - T

ST R VN9 ,T7INT PT A RITW MIRWT 1T 9V mAwAT 1Y PR Moews 937 74912 ,77707 108m)
TN 1T B2 91020 19 AR LI RO MIRDIWAW Y197 P71 ,20W0 Dnn XYW AR nan by

One of the more surprising claims in this responsum is the assertion that bankruptcy laws pro-
vide no benefit to society and therefore do not qualify for dina de-malkbuta:

512 NIPN IR 79912, 7°DTT 1R APTAN 212 NIPN Q1WR ART,TNTT VT N1 000 REATTD AX)
VWA WD 12 700 KD 07w 22w 2NN ,09WY YWD MDY PRY 2107 1m0 A7 112 v arIea
.79 R 12 WIWI AR 25WY 7T 7197 0OPW RY DAX ,P€MIN2 2100 17 PRY

Economists and legislators generally agree that bankruptcy laws benefit society. These benefits
include: incentivizing risk-taking that powers the economy, providing bankrupt individuals a
fresh start free from crushing debt, and coordinating collection rights amongst competing cred-
itors seeking to collect from an insolvent debtor.
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become standard commercial practice.” A responsum of Maharshakh offers us a
precedent from the 16™ century for recognizing bankruptcy through minhag ha-so-
chrim. In Maharshakh’s case, an insolvent debtor owed money to several creditors.
In the interest of securing at least partial payment, most of the creditors collec-
tively agreed to compromise and to accept only partial payment for the money
they were owed. But one creditor held out, insisting that the debtor repay him
the entire amount he owed. In effect, most of the creditors agreed on a bank-
ruptcy rule: the debtor would use his remaining assets to pay back a portion of the
amount he owed to each creditor and he would be released from the remaining
liability—but the arrangement was being held up by one creditor who insisted on
receiving full payment.

Maharshakh ruled that the majority of creditors can compel the individual
hold-out-creditor to abide by the bankruptcy agreement reached by the major-
ity. Maharshakh reasons that because it is customary for creditors to reach such
bankruptcy settlements with insolvent debtors, the recalcitrant creditor is bound
by the minhag ha-sochrim.** It follows that in a society where bankruptcy practices

63 Pitchei Choshen Halva’ah, Chapter 2 note 63:
WY ,0m2 7YY 127 1R MANT 71207 IR QTRD WO 101,230 DI SW AW QY3 T A P10 v
21 1°021 73 113°7 MRYY ,0°021 D137 020K POIIW L2370 LRIDI 1DV 01101 DM0R 2RIN D 7Y NMIRIIWAW
Sy ww MYaNT R IR ,0°0237 9999 0M°a 2w 990 YW O TINK 9 190217 PR w37 ophnn vman
DY WO VI AR 191 ...7NN 1T €DV 11T A NTR W, 1NN 2RWHOR W1 R LRIV RN A7 vwd
... I1IWO YA A WD 1T NI DOTPRY LA1TAN AN IR RNIDIAT R1TH NN

29277 VAWM ,RMOPAT RIT 712 117 WO OR ,NIRDTW OV AP0 Dapn Da0 DLW PIVY 113412 PON0IY WO ROR
DWN 712 PRY ...17°A07 DRI P2 070 DY NT? RNIDHAT RIT TOW XY MIYNY IV PRY 1272 2102w 2p01;
.2%A QWA [OP 12°0 RT3 RV MY 170 D4 NWA WEND1 9T KR RNIDYAT KT

3T NYT DY RPNOAW D1WR KT XTI APIN POVT QYOI AR, DTN NI 0D Y NITY WO WOR 1n
...opovnn

IR TR MY QY IWHNA? WI0W 2 YHYaw awn IRWA N awa 202 3 5°V0 27 %0 REPYI WA
17 22772 MW 292 v00M 0031 NXP 2719 M1 19901 ,0°IM0T AT 19w DWR WaNTY IR 1991 ,0°307
LTI AR PO T2 DA 7T LKA PTA 10 A1 9V 02 WM ,A%17 IRW DX 7919 MR 7 N R
DY R 1T 077, A0 TAM AN PITT A7 2271010 7720 YW 0007 P11V 921 A 2o 2y 11an 2wk v
.DpPoyNA 19 N7

64 Responsa Maharshakh 2:113; R. Akiva Eger Choshen Mishpat 12:13:
qWoNI7 1NN DR 197 72X 7RI PDIX 01 DAY 2207 R (X1 71977 QY WY 10w M«ya
12707 7 DY On9 WM WA R12P 5717 WKW DR MISY QMO AT 95 2177 DIW 200 KW
RMIVORT X777
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are widespread, Jewish law would incorporate such provisions under the doctrine

of minhag ha-sochrim.%

IV. WHAT CoUNTS AS A VALID MINHAG?

The previous section surveyed several applications of minhag ha-sochrim where hal-
akhah incorporates commercial norms. As we shall see in this section, not every
commercial practice constitutes a valid zznhag. This section considers several cri-
teria raised by poskim that bear on whether a commercial practice constitutes a
binding minhag. The first consideration pertains to how prevalent and widespread
the practice is within a community. A second consideration raised by poskim is
whether the parties need to have knowledge of the custom when they do business
before they can be bound by it. Third, poskim consider whether a “foolish” or “silly”
commercial practice can be rejected as illegitimate. Fourth, does a practice need to

gain support from communal leaders for it to count as valid?
A. The “Common and Frequent” Standard

In section I, we noted that minhag ha-sochrim difters from dina de-malkbuta dina.
Whereas dina de-malkbuta is binding in virtue of it being the law, minbag ha-sochrim
is binding in virtue of it being a practice adopted and taken up by a community.
Thus, for minbag ha-sochrim to bind in any given case, the parties must be part of
a group (industry, community, etc.) that has taken up the relevant custom. How
widespread must the practice be for it to be considered taken up by a community?
The Shulchan Arukh adopts the standard that to rise to the level of 7znhag, a prac-
tice must be common (7Ow) and frequent (@ v 7277 7wYY). It is not sufficient that

the practice was performed on a couple of occasions.*

65 Would minhag ha-sochrim incorporate statutes of limitations? Jewish law does not impose
time limits after which a litigant is barred from bringing their claim. But most secularlaw
jurisdictions do. Pitchei Choshen (Halva’ah Chapter 2 note 72) suggests that even if dina de-
malkhuta dina cannot incorporate such laws, minhag ha-sochrim would:
IR W WaN XN (2 2o Do% 0w 0117) 707 AT 12Y ORW 117 ,MIW1NT P MITA 7102 0 1131
PEMAIRD MOAYTAY .37 12°0 77 2“WIAN DWW ... I 197 VDI IR TN PPTAY 92N0M1 31N N’
DY APIN T W ,T0 AW 11D ,RMIDDAT RIMTA 12 PRY D1pR2 ARY 2°H¥D 27 Qw2 X227 RMDIAT RIT H9OH
QW Y ,0°mI00 TR oy ‘73’?7 7120 AR 221,070 MR
66 Shulchan Arukh Choshen Mishpat 331:1:
P IR DYDY IR NAR QYD PI WY IPRY D27 72X ,0°AYD 7277 AWYN MW 127 XIR AN 1P 1K)
AT
See also Terumat Ha-Deshen no. 342, who requires the custom to be “regular and widespread”:
R LW Y12P AT YD 0020
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B. Must the Parties Have Knowledge of the Custom?

Some authorities hold that, in addition to being widespread, the custom must
be known to the parties when they enter into their business agreement.”” Other
authorities disagree. They counter that even when the parties are unaware of the
custom, they nevertheless do business assuming that the ordinary norms of com-

merce will apply—whatever those norms may be.®
C. “Improper” and “Foolish” Practices

Some poskim argue that even when a practice is widespread and frequent, it will
not gain halakhic validity if it is “improper” or “foolish”. For example, the Talmud
recognizes a concept of hezek rezyah, which requires the construction of a privacy
wall between neighbors.® Under this rule, a property owner can compel his neigh-
bor to bear half the costs of the wall. But what happens if the communal practice
is to not abide by halakhah’s privacy rules (bezek reiyah)—i.e., if the practice is to
not build a privacy wall? Can the property owner still compel his neighbor to pay
for half of the wall? Or does custom prevail?

Some authorities rule that such a practice is invalid because it is foolish or im-
proper.” Rashba, for example, explains that privacy regulations enshrine values
of modesty (rzeni’ut) that affect the spiritual status of the entire Jewish people.
Therefore, no community is authorized to waive hezek reZyab regulations. Such a

communal practice is invalid @b 7nitio.”

See also Responsa Hacham Tzvi (no. 61) who suggests that the minhag needs to be practiced
regularly and daily. See Pitchei Choshen Sekhirut 7, n. 17:
.0 922 M¥AT 2T RIAW 29D MWD 1O NIAY TN NI DOV .. vawn... (RO 1A°0) Xon nwa
67 See Shakh Choshen Mishpat 42:36:
ST YTW TR RPIT 10T MW yRwn
Rabbi Shlomo Daikhovsky, “Abrogation of Contract between Contractor and Tenant”, 7e-
bumin 4 (1983), 378 (Heb.).
68 See, e.g., Pitchei Choshen Sekhirut 7, n. 17:
OX 03w D 7Y AR L..DOWY QPR NI TV RANDAW DIWA NI MR IR 27 1IARY ...N10MA 1T AN
TR0 DY P10 RANDAW D1WR 117,19 11IAR AT0T YT PR
See also Rabbi Ya‘akov Eli‘ezerov, “Abrogation of Contract between Contractor and Ten-
ant,” Tehumin 4 (1983), 369 (Heb.).
69 See Bava Batra 2a.
70  See Tosafot Bava Batra 2a, Rashba Bava Batra 2a.
71 Responsa Rashba, 2:268:
TTOPAN MM PRY 271N 1KY RIT MY 273 MIXM 0°N27 YW 7R 4798 992 TR KOW N1 OR 2«
MY>1¥3 27172 X921 PRI 20 7T P1197 ORWA IR 7aR 170312 PI°D IR 12w DR 1007 ORWI DTRW MR KIX
LRI ORWON 10w PON0AY 2
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Other poskim disagree and maintain that @ny custom within the realm of mon-
etary law (dinei mamonot) is valid, even if the custom is “improper” or “foolish”.”
They even hold that a communal custom to flout the Talmud’s privacy rules of
hezek retyab is valid. In such a community, a neighbor will not be obligated to share

the costs of a privacy wall.”
D. An Established Practice Recognized by Scholars

Some poskim impose a further limitation on the set of halakhically valid commer-
cial norms. Or Zarua’ suggests that a commercial custom is valid only if it was
accepted by the community’s scholars.” According to Or Zarua’, a commercial
custom that never received the endorsement of the community’s scholars is not
binding under Jewish law.

In theory, Or Zarua’s position might significantly limit zznbhag ha-sochrim. For it
is rare for a commercial practice to gain official approval or recognition by Jewish
law authorities. But Or Zarua’s position may be less limiting if it is satisfied by
the practice having gained the zacit or implicit approval of communal scholars. For
example, if rabbinic authorities have allowed their communities to adopt certain
commercial practices, such as entering into contracts about futures and intan-
gibles, declaring bankruptcy, or dividing their marital assets according to equitable
distribution, these practices have, in effect, gained tacit approval of communal
leaders.” Furthermore, later authorities seem to reject Or Zarua’s position.”®

72 See, e.g., Or Zarua’ Bava Batra no. 2:
YyhialyBaiyt g hlalain) '[’3177,"7 LYY 121010 PPRW A7 AR R1yT R
73 See Rabbenu Yonah Bava Batra 2a:
.NN12% MR P21 PR TR PIT DY PTOPR PRY ,N125 ROW 0910 MIw 21pn2
74 Or Zarua’ Bava Metzia 280:
Y ... DWPAT ROM O BV YR AT RITW 01 1Y IR PR, LLAMAN 1T IR 3T IR PINIT 19 1NamR
DAY KDY DPOW 00 KOR DR NI 1A ORI PRY AN DR PPN A3 71977 D020 2730 1NRY
LT MM 27PN AT 24K ROR W17 370 TRY
75 It is also not clear whether this approval needs to come from rabbinic scholars or whether it
is sufficient to secure the approval of legal and political experts (e.g., lawyers, judges, politicians,
economists). If the purpose of securing such approval is to ensure that a practice is fair and to
the benefit of society, it may be sufficient to have the approval of legal and political experts.
See, for example, the requirement of securing the approval of an adam chashuv for communal
ordinances enacted by the townspeople (Bava Batra 9a). Ritva there (s.v. hanhu) explains that
the adam chashuv is required to ensure that the enactment is “appropriate” and “not to the
detriment of the town”. This explanation is consistent with Ritva’s characterization of the adam
chashuv as someone who is both wise and holds public office:
... DY 12 70D 12 PR MIRD W ARW *73... N ORIN DWW MWL MW 077 PR Y2 21WN Q7R RK
N2X7 %Y 0179 73R RITW DI TOR9N NN 7°2 NPRT RIT AT WA DTRT 24T 197 090 20
76 R. Moshe Feinstein (Iggerot Moshe Choshen Mishpat I:72) appears to explicitly reject it:
YT 2WIN 217 DAW A DI T NTIAW ART XPIT DOTI DV KD AX 0N 77N 00 DY MINN JWYw €K
AT 792 RIND2 A7INT 1772 KT 9l
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To briefly summarize this section, not every commercial practice constitutes
a binding minhag ha-sochrim. The halakhic validity of a given commercial practice
may depend on a) whether it has achieved widespread support, b) the parties’
knowledge of the custom and their intent to be bound by it, ¢) the appropriateness
of the practice, and d) whether it has achieved the support of the community’s
scholars.

V. THE NorMATIVE Basis oF MINHAG HA-SOCHRIM

This section examines the legal and conceptual basis for halakhah’s incorporation
of minbag ha-sochrim. Sections A and B below develop and analyze two compet
ing grounds for minhag ha-sochrim. Section A examines the theory that minhag bha-
sochrim is grounded in the parties’ halakhic power to attach conditions and terms
(tena’im) to their private agreements. Section B develops an alternative theory that
grounds minbag ha-sochrim in the political power of a community to self-govern
through binding legislation (rusha’in benei ha-%r le-hasia al kitzatan).

A. Stipulations in Monetary-Civil Law (Tenai Shel Mamon)

Some poskim write that minbag ha-sochrim is based in the halakhic principle of &o/

tenai shel mammon kayam.” Under this principle, stipulations attached to a private

77 For the principle of kol tenai shel mammon kayam, see Bava Metzia 94a, Shulchan Arukh
Choshen Mishpat 296 and Even Ha-Ezer 38:5.
For an explicit statement of the idea that minbag ha-sochrim is grounded in tenai shel mammon, see
Responsa Maharashdam Choshen Mishpat 380:
RIN 922K ...AWITPI NN 1°TD 2NN 2OV TR IR DOPNCW P2 0319 MW 17 W1 enaw D27 7
T 12 DR T7IN2 222N D1RY CDYR OPIMOT DAY MIRIPIT 27T 122V T Yun 1720 oY Q7RI I
QYN *PYOY [N 23T RNVIXRY 92757 2%%PN% 72 oT7Wow 1120 Ay 7InR TR 95w 54T T2 AT 190w KOK
DR D027 AT RO 1PVAY ... R2IP RNMIVPD KT RITT PAWA KDD 27 IR TWI PR P9 132 1R
i

27 PIVD HRIWD NITY AW I VAR 1A PTT TR KW 9wR 091 1Y Tapwh 190 Pnnaw 1273
D7 RYT NANORY SDYUN 12 TaynwIw a» k- ﬂ“P’? QIR 2 7112 DK 277 RN2NOK M7 3V AR T2INWnT
TPIMOY YA MR RIW 717 022NN DINAY DRWR DWW DXIANT 9 TIT 1PV OURY D N RN 1T
.TIN Y982 95T 7ann ROW 0D DY ARy
And Responsa Chatam Sofer 2:314:

77 .L.NTn 0OOP PNAW ORIN 931 1IN0 19K 947 0OIM0 WA 93 NN 10 PIAW REY TV 122 19T XA
.PD0 92 N 0P PMNAY ORIN 93 2107 ONZIN WY
See also the formulation of Responsa Rashba 6:254. For an overview of this approach, see Ron
Kleinman, Methods of Acquisition and Commercial Customs in Jewish Law (Ramat Gan, 2013) pp. 118-
124. See also the analysis of R. Yona Reiss, Kanfei Yonab, pp. 37-42, which suggests that minbag

ba-sochrim is grounded in the principle of kol tenai shel mammon.
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agreement within monetary-civil law are generally binding, even if the stipulation
runs contrary to the internal provisions of halakhah. For example, the liability
rules of a bailee (shomer) are specified with great precision in Jewish law. Yet a bail-
or and bailee are free to stipulate and agree upon liability rules that run counter to
the internal ones specified by Jewish law.”

According to this view, the halakhic basis for minhag ha-sochrim is that parties to
a financial agreement can explicitly stipulate a wide array of provisions (tenaim)
that would override the default rules of choshen mishpat and mimic commercial
practices like rent control, bankruptcy, equitable distribution, etc. This is the idea
of kol tenai shel mamon kayam.

Minbag ba-sochrim simply extends this power to the realm of the implicit.
Wherever there are prevailing commercial norms, the parties need not stipulate
and agree to these provisions explicitly because they have zmplicitly adopted them
by doing business within this commercial context. By entering into an agreement
under these background conditions, it is as 7f the parties had explicitly adopted
those provisions.”

Grounding minhag ha-sochrim in the principle of tenai shel mammon explains how
some commercial practices can become incorporated as implied terms in pri-
vate agreements. It can explain, for instance, how the creditor is deemed to have
agreed not to pursue the debt if the borrower has become bankrupt and why the
landlord is deemed to have agreed to not raise the rent over a certain amount after
the lease term.

But tenai shel mammon may fall short as an explanation for minhag ha-sochrim.
Consider the fact that mznbag ha-sochrim can generate novel forms of conveyance:
It can generate new forms of kinyanim (i.e., situmta), and according to many au-
thorities, it can validate transactions in futures and intangibles that would other
wise not be valid in Jewish law:* Now it’s doubtful that two parties can originate

78  See Bava Metzia 94a and Shulchan Arukh Choshen Mishpat 296. For the example of a
stipulation to restructure a husband’s financial obligations to his wife, see Ketubot 56a and Even
Ha-Ezer 38:5.
79  See the formulation in Responsa Rashba 6:254:
QN0 W DRWIIT DR OXIN 71D MWYDY MINT? INTIW 202w A7 5¥ 21X 1°0I1...0%P ININ PMNIAW 927 95 72Wwn
RUI ORI DW AT TEY OND RWIT 2OW 0212 K72 NM OR 0772 PR
See also Iggerot Moshe Choshen Mishpat I:72:
RITW 11N70 R KRN0 QYL 37307 MR 12237 A0 WOw QPR3 .. .XPNDA NI 2WNI YT AN XNYIRT
Biyhtatyis]
80  See the discussions in Sections IT and III above.
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a new form of kinyan by private agreement.® Nor can a private agreement between
themselves make binding a contract in futures or intangibles. Thus, minbhag bha-
sochrim appears to be different from the concept of an implied stipulation (fena:) in
a private agreement. The latter is not strong enough to explain the former.

There is another reason to disentangle minhag ha-sochrim from the concept of
implied conditions to private agreements. If minbag ha-sochrim works because
it is an implied stipulation within a private agreement, it stands to reason that
minbag ba-sochrim is limited to business relationships that arise by agreement—by
contract. For where there is no agreement, there cannot be implied terms of the
agreement. Thus, without an agreement or a contractual relationship, there is no
basis to apply minhag ba-sochrim as an implied term. Yet, as we shall see below; some
poskim apply minbag ha-sochrim to cases where no antecedent agreement exists be-
tween the parties.

These two considerations suggest that the conceptual and legal basis for minhag
ha-sochrim may lie elsewhere.*

B. Practices of the Townspeople as Equivalent to Takanah Legislation

A different basis for minbag ha-sochrim is suggested by commentators who ground
minbag ba-sochrim in the halakhic power of townspeople to legislate and enact
binding takanot for monetary matters. The core idea of this approach is that a
widespread practice of the townspeople can achieve halakhic status equivalent to
a takanah (legally binding rabbinic enactment). This interpretation of minbag ha-
sochrim emerges from combining two well-established halakhic principles: (a) most
fundamentally, the principle (Bava Batra 8b) that the townspeople are halakhically
empowered to legislate binding zakanot in the realm of monetary matters (rusha’in
benei ba-ir le-hasia al kitzatan), and (b) the principle (Bava Metzia 104a-b) that a
widespread commercial practice amongst the townspeople should be treated as
if it was enacted through formal legislation (darshinan lashon hedyot). Combining
these two principles, we can conclude that a widespread commercial practice

81  See, e.g., Ramban Kiddushin 25b:
0°7o7 1101 XOW ,0A1P AR, AP 77700 PRY RU2°02 WX 72°W2 71217 127 77°012 71P XY 12 WD X
.0°0mb MIRIPAT T
82  Another reason to disentangle minhag ha-sochrim from tenai shel mammon is that the
latter principle is introduced in the Mishnah as a dispute between the Tana’im. See Ketubot
56a and Bava Metzia 94a. Yet there is no indication that anyone disputes the normative force of
minhag ha-sochrim. This suggests that two concepts may be distinct from each other.
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within a community can achieve the halakhic force of a takanab. Let us examine

these two principles, in turn.
1. The Power of the Townspeople to Legislate (Bava Batra 8b)

The Talmud in Bava Batra (8b) and the Tosefta in Bava Metzia (Ch. 11) establish the
halakhic power of the townspeople to enact binding legislation for monetary mat-
ters within their jurisdiction—even where the substance of their legislation diverg-
es from the internal provisions of Jewish monetary law. Further, the townspeople
are authorized to impose sanctions and penalties on members of the community
who violate their enactments.

The Talmud and Tosefta offer several examples of binding communal legislation.
The townspeople can enact legislation regulating the price of commodities and
wages.” They can declare social ownership over goods that enter the city* They
can mandate insurance policies whereby each member of the town would be ob-
ligated to pay a premium to insure mercantile vessels and other means of private
transportation.¥ They can impose fines and penalties on the owners of animals
that trespass through fields and vineyards. * And they can regulate business and
store hours to ensure fair competition and to distribute consumers between the
different establishments.®

What is the basis for the townspeople’s legislative power? Commentators ex-
plain that the townspeople themselves constitute a type of beit din with original

legislative authority over the monetary affairs of their jurisdiction.® Accordingly,

83 Bava Batra 8b:
.D9¥1D 1OW 931 ,2WW 931 MTAT Y NINTY Y 013 PRI
84 Tosefta Bava Metzia 11:24:
2 POMIW 13910 R 1YY RIW 1P 93 M7 YN PRI PRYN
85 Tosefta Bava Metzia 11:25-26:
12 7MY INO0 TARNW 1 92 W12 7D PRYA...INR AN 12 TRV 1AM DAY 1 93 1M PanT PRYI
.NINX 72900
86 Tosefta Bava Metzia 11:23:
199 NA RN 1 991 791 72 1M RT° 22797 P2 INND AYINW 0N IR TXNW 0 93 Lm0 PRYD
19192 T R
87 Tosefta Bava Metzia 11:25:
P YA MWYY PInm PRY
And see Ramban Bava Batra 9a:
LIYAT2 OB KDY WAI2 71000 KD LDV DPI9R 3R O
88  See the next note. Ritva (Bava Batra 8a) explicitly connects the power of the townspeople
to enact such legislation with the power of a beit din to reassign and redefine property rights:
IR MP0W W93, AT RTAWA 9P 1IAKTI 077727 M2 ) DY 0Ip NNY WD L 131 MR DY 30007
.07 DWHOWY X127 RY WK 921 20270 DT 72 PRI @MY, YT R IR 1300 X L,I70
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the majority of the townspeople are halakhically authorized to enact monetary
law takanot over their town.® It follows, then, that if a community were to enact
legislation about bankruptcy, rent control, equitable distribution of marital prop-
erty, what counts as a means of conveyance, etc., those laws would become binding
as valid communal zzkanot. But because these commercial practices are usually
not legislated formally by the Jewish townspeople of a given community, the cru-
cial question is whether these practices can rise to the level of a tekanah without

89 See Responsa Rashba 1:729
W 122PW DAP WY L AN DRk DY R0 DR 1120 1enaw 127 937 .70 MW Dapn apnw an
599 MIPN AR APNW DRI 991 DOIIRAD 7PN MR 20X 9271072 D2pn RIIW DY AR 7R 73PN
ORI 997 MM
Responsa Rashba 5:126:
Y P W T ON2TY PIARA TR DY 1°92pm1 PIPNNY 12307 217w 9 A17A7 *12 NP0 PN W
IV WY WM .DRYP QNPT O 1713 ORY ORI 92 DXR D17 790 o 0T DIR T
Responsa Rashba 4:11:
D10V WYY R DTN 2w 0N YA DR 2177 12 WIW 110D 777R 22782 DR DW 1217 1700 IR 1INV R 1
ST MY MR 2OW *DY .PTMYA PR P2 RIPKTD 12 Y7 P2I27 MN2AXT W 7272 77 WYY XM
121 7972 IR D17A7 7497 ORI 923 oY CWIRD O 2P 992 ATINaY PI°IX O 47’0 DY 0°207 70 AN PN
P ROW 1) TRV PIY
Responsa Rivash 399:
PRWI (:°77) 222 DT .M PIA DOY 12w 0UPP MINI0T TR MIPN O WD 1Y 013 P
12V 932 AR ROR 192K 729237 KDY ...OMER DY 30791 ©9910 N0w D31 2wwi D MTng by manah v o2
512 929 PY910 07127 J°RT 23 7Y XY 217 LRI RMAT2T X9R .07°2 MW ,12W7 0P JpN? oy aRw
...07°2 MW 2DYR >0 RT°0D 112 NORY 727 293197 7410 IR ,722 MO 210 210 07 22K 30700
MO0 NATAW ... PIRD XN DRI TPV IR WK DD DPMIPNA 01URY 2010 DapAw 1T 9V 71 907
,0272 73PN T WO IRIW 2197 12 WYW 110D T 12 127001 MARY DY R 92 1M19ap 1983 K17 07 1Y 212 1Yy
PIVY DY YA 012 PYLWY I ... JNIPN2 MWW M0IRT PN T2V RP T MITHYI MIRYT MIRTIN 770 00
011 9927 0K 271 R 277 KIPT 920 07 077 0 N1IpN
Note that Rivash explicitly sources the sovereign legislative authority of the townspeople and
their status as a best din over the community’s monetary affairs in the the talmudic passage in
Bava Batra 8b.
For other examples, see Responsa Maharashdam Choshen Mishpat 447:
DITAT 792 997 AT 127D 2OV D7IPRY WIRA RIT 2R SWRI IR DR DWW 5 %D XIT WD 127
Responsa Rashbash 566:
.72 122 RMAXT RAD 2°9R)... 07w 932 72 170 29Ap DY Maxa PN
Responsa Yachin u-Bo’az 2:20:
oM WO WIN 2°7 277 273977 YWD NRPNN 127N 2077 WRY 77°7 1NY D7 72 X W 2730 O 1N 2a9p™
PINNTI] 2D”P TANIR (77 1 ¥7°2) NIR WK 220 ¥ HANNN Y2 AwYID Wwh maTIn wh wa N 9w 7m0y
Y9 PORINT ... RN DT AT WAR2M WK A0 VW 190R07 1 w1907 2777 DRy 19m0p . L. IR YO
WIXAM 7230 O7°1 277 YW WIN 2270 30 13 21w 19790 Y] ARTD...
ORI 93 DY ROWIT 1193 TR DY AN AOW AT MuYw N 742 PN
Note that, like Rivash, the Yachin u-Bo’az sources the townspeople’s power to legislate and their
status as a ezt din in Bava Batra 8b.
See also Chazon Ish Bava Batra 5:4 s.v. Tosafot:
.7 P2 1122 237 NN D20 2197 L. AT TNR 02T R
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having been formally enacted by the legislative assembly of Jewish townspeople.*®
This depends on the principle of darshinan lashon hedyot, which is the topic of the
next section.

2. Granting Statutory Effect to Common Practice: Darshinan Lashon Hedyot
(Bava Metzia 104)

The Talmud in Bava Metzia (104a) introduces the principle of darshinan lashon
hedyot (which roughly translates to: “interpreting the language of commoners”).
This principle requires batei din to give legal force to the prevalent business prac-
tices of the common people. To get better traction on the principle, let’s consider
the Talmud’s examples of darshinan lashon bedyot.

In one example, the Talmud discusses sharecropping arrangements wherein the
landlord grants a tenant the right to use and cultivate his land in exchange for a
percentage of the crop yield. In such a relationship, the landlord incurs the risk of
the tenant leaving the land fallow (resulting in no compensation for the landlord).
To protect against this risk, it was common practice to include a provision requir-
ing the tenant, should he leave the field fallow, to compensate the landlord “as if
the field produced a full yield”.”" The Talmud proceeds to explain that even if the
landlord forgot to include such a provision, the principle of darshinan lashon bedyot
entitles the landlord to receive such compensation as if the provision was explic-
itly incorporated into the agreement.?”* Darshinan lashon bedyot gives legal recogni-
tion to prevalent communal practices.

A second talmudic example of darshinan lashon bedyot relates to marriage agree-
ments. A Jewish marriage consists of two stages: legal acquisition (kiddushin) and
chuppah (nisu’in). In talmudic times the two stages occurred twelve months apart.
The kiddushin, which is performed first, prohibits the wife to other men. The

90 It’s an interesting question whether participation in general elections (not exclusive to
the Jewish community) to appoint representatives, who then enact legislation, would count as
a type of communal self-legislation under the halakhic principle of rasha’in benei ha-’ir le-ha-
si’a al kitzatan (Bava Batra 8b). If yes, it might be argued that as long as sufficient members of
the Jewish community participate in elections, then ordinary legislation (e.g., Congress, state
legislatures, city councils) may carry with it the halakhic force of Bava Batra 8b.
91  Bava Metzia 104a:
.20 OYWR T°AVR K91 IR OX IR TR "2 L,XINT ;UYTa '[W/b WMT 73°0 R 27
92 See Tosafot Bava Metzia 104a:
12982 203 X2 129981 WNT 777 12M22.123015 MVTT XX 21027 2°237 11PN XOW MNWw? 0110 Db w7 700
.2Nn21
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Talmud relates that it was common practice in Alexandria to condition the legal
effect of kiddushin on the later occurrence of chuppah. This way, the kiddushin
(and therefore the prohibition to other men) did not go into effect until chuppab
occurred twelve months later. Thus, if the wife were to start a relationship with
another man before the chuppab, she would not be considered adulterous.

Based on darshinan lashon bhedyot, Hillel Ha-Zaken ruled that if an Alexandrian
woman were to get married without explicitly stipulating such a condition, the zd-
dushin is nevertheless contingent on the chuppah, consistent with communal prac-
tice. The Talmud relates that Hillel actually exonerated, based on darshinan lashon
hedyot, Alexandrian women who had started relationships with other men prior to
their chuppah. Hillel also ruled that the children born from these unions were not
mamzerim. He reasoned that their kzddushin were contingent on the occurrence of
chuppah, even though the kiddushin of the women in question did not contain such
a stipulation.”” Darshinan lashon bedyot gives legal effect to communal practices,
even when the individual parties did not explicitly opt into it.

‘What legal or philosophical principle underlies darshinan lashon bedyot: Why are
the parties bound by a common practice if they did not opt into it? Commentators
explain that darshinan lashon bedyot enshrines the idea that a widespread commu-
nal practice (minhag) can be halakhically equivalent to a binding rabbinic enact-
ment (¢akanab/ tenai beit din).>* The logic of this idea is straightforward. As we saw
in the last section, the townspeople are authorized to formally enact communal

takanot to regulate commerce (rasha’in benei ba-7r le-has’ia al kitzatan). The principle

93 Bava Metzia 104a:
O°IMR TRA 7I9ITY JN0°I0 VWA, A7 MIWI DX PWIRA P RITI0NINR CWIR (XAINT ;01T NWD WNT 707 P 900
NN 12 X377 .02AR N2IND 77 NPT IR 99 0 AR .0n 03712 MWYY 201 WP LT aMK 2200Im
DO DI WY RDY,INRY 07 017 19IMY 0I2NWIY 2 2INOW REAT IR
See also Ramban Bava Metzia 104a:
2N21 XYW DCURY...OPD DY 1T POV MUTTII A3 TWW AW P 0PI WY WNT OTNKRT RIT XD XN
FIRT RDW M DR TPTT 90 D2pn 10 NYT DY Dapnn 99110 PUIY 02191 LW AT3n RIM 2RI 1T 2N01W 03
Wsn MR NN
94 Responsa Rashba 3:433:
1PN XY OXW ARY D707 DUPNW *92 1A%YR MUTTT INAIIY DA 1Y 1193 01T WD D01 RPN
D791 1IPNW MR NAPND 47 ... R0
Ramban Bava Metzia 104a:
°D HY ARY DM 9D DY NI 1IRD 2P0 DY 1T IRV MLV TN AR AW AW P 0PI NWY WNT NRT XA
MT ANDIW 3 2N K7W DEYRW T2 RIND 2712 WMR WY 7397 ,0797 °D DY XDW 19 2107 193157 13w
SRINIT WIIT RN 01T WD WATT °37 237,930 19 NYT 9V Hapna 91 19 w0211 W A7 R ORI
a1 Tl
See also Chokhmat Sholomo Bava Metzia 104a:
1277 RNIPNI M7 12K 2N2°A7 AT RINRD L..MNwY 210
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of darshinan lashon hedyot extends this idea ever so slightly. It states that when a
practice has taken hold in a community and has gained widespread support, it is
as if the community has formally enacted it. After all, the significance of a formal
enactment (takanab/ rasha’in benei ha'ir) is just that it reflects the community’s col-
lective preference to adopt a certain ordinance or rule of conduct. Therefore, if
the community has adopted a practice through its actual/ conduct—if that practice
has gained widespread support—the practice has effectively been legislated by the
community. So there is no fundamental difference between a takanab formally en-
acted by a community and a msnhag that a community has adopted through its
ongoing practice.”

This provides us with our second basis for minbag ha-sochrim: Minbag ha-sochrim
is binding because a widespread commercial practice has the force of a commu-
nally legislated ordinance (tekanah).*® Locating minbag ha-sochrim in the power of
the townspeople to legislate twkanot for monetary matters explains some of the
teatures of minhag ha-sochrim that could not be explained by the view that located
it in tena’im Gi.e., tenai shel mammon: attaching conditions to private agreements).
A communally legislated t@kanah can validate novel methods of conveyance (kzn-
yanim) as well as transfers in intangibles and futures. Moreover, a communally en-
acted takanah can impose commercial norms on the parties even when they lack a
contractual relationship. This explains the position of Rashba and other authori-
ties who apply minhag ba-sochrim to cases where no antecedent agreement exists
between the parties. The view that locates minbag ha-sochrim in the power of par-
ties to attach terms to their private agreements (tenas shel mammon) cannot explain
this phenomenon. The next section discusses Rashba’s ruling and its consequences
for determining the scope of minbag ha-sochrim.

95 By analogy, compare Bruce Akerman’s two tracks of constitutional lawmaking. One
through formal, legislative procedures for amendment, which is carried out by elected officials.
The other through “higher lawmaking” through the popular actions of the sovereign citizens.
See Bruce Ackerman, We The People. Alternatively, consider the nature of the common law
itself as law based on customary practice.
96  See also Chazon Ish Bava Batra §:4 s.v. Tosafot:

T N2 1135 207 M2°XT NP0 2107 .. AT R 029177 KA.
See also Pitchei Choshen Shutfin 1:14 n. 31, citing Chatam Sofer (Responsa Choshen Mishpat 91)
that minbag ba-sochrim has the legal effect of a community that stipulated an ordinance.

THE JOURNAL OF THE BETH DIN OF AMERICA 65



MINHAG HA-SOCHRIM

VI. DisrUTES ARISING FROM NON-CONTRACTUAL RELATIONSHIPS

The previous section outlined two different bases for minbhag ha-sochrim. The first
conceptualizes minbag ha-sochrim as tenai shel mammon, an implied condition or
term attached to a private agreement between two parties. The second conceptu-
alizes minbag ba-sochrim as a type of communal tzkanab.

The clearest practical difference between the two theories is whether minbag
ba-sochrim extends beyond contractual relationships. If minbhag ba-sochrim is a term/
condition in a private agreement, then it is limited to relationships governed by an
agreement between the parties. For example, minbag ha-sochrim would apply to a
partnership, an employment relationship, the sale of goods and services, and simi-
lar relationships governed by an initial agreement or meeting of minds between
the parties. But it would not extend to claims that arise outside of contractual
relationships .

If, however, minbag ha-sochrim is grounded in darshinan lashon hedyot and concep-
tualized as equivalent to a communal twkanah, then minhag ha-sochrim should apply
outside the domain of contracts as well. It should affect, for example, torts cases
and claims of unjust enrichment, wherever those norms have achieved widespread
support within the Jewish community.

Indeed, Rashba applies minhag ba-sochrim to resolve a dispute that involved no
prior agreement or contract between the parties. In Rashba’s case, the plaintiff re-
ferred his friends to the defendant’s store, where they then purchased goods. The
plaintiff claimed that he was entitled to a referral fee from the store owner, on the
theory that it was “the custom and practice of shopkeepers to pay a referral fee to
anyone who brought customers to their shop.” The defendant countered that he was
not obligated to pay because he never agreed to pay it and never hired the plaintiff.”

Rashba rules in favor of the plaintiff. He cites the custom and practice of shop-
keepers and explains that under the principle of darshinan lashon hedyot, a wide-

spread minhag is binding regardless of whether the person opted into it.”® Crucially

97 Responsa Rashba 4:125:
IMPOWA 732 17 3070 VAW DX TAIRT VAN 07732 1127 1P WA D ImMan© PATIR 02010 K27 120 NORY
ARY 3172 17 7307 K9W 957 01992 271 WKW DAY 22w .M 21PN 2R2217 0w 109D NN Hya ATn 1w
S0 0¥ PIT.NMIN PV R 0D 9y

98 Ibid:

19 YT 2YW WP 1AN0 MIMY DO XOAAW 93 722 NI P9V MW 9OW YN 120 av 1T AN
XIND R 77 DN0 0°2777 OF2 AW 77 0°727 991 IR 1AW 717 12 X0am) N YA NIRYHA AT povnn
(XY 79D) 9apnn P92 PIONAA T 01T WY NPT O30 WP 19X RYPD .w0n
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Rashba’s case involves no prior agreement between the plaintiff and defendant.
There was no antecedent agreement between the parties through which they im-
plicitly incorporated the custom and practice of shopkeepers as a term. The fact
that Rashba rules on the basis of minhag ha-sochrim suggests that he conceptualizes
minbag ba-sochrim as a communal ordinance—takanah or tenai beit din—and not as
a term or condition embedded within a private agreement between two parties.
This suggests that minbag ha-sochrim may apply to tort cases as well. Consider
an automobile accident between two Jewish parties. Should that dispute be gov-
erned by the internal tort principles of choshen mishpat or by the tort principles of
the jurisdiction? According to Rashba’s ruling, and the theory that conceptualizes
minbag ba-sochrim as equivalent to a communal takanah, it seems that if the tort
principles of the jurisdiction have gained widespread support within the relevant
Jewish community, then those principles may be relevant to deciding the dispute.
To be sure, the Tosefta’s discussion of the townspeople’s power to enact com-
munal ordinances (rasha’in benei ha-ir le-hasia al kitzatan) includes examples of tort

legislation.”

99  See, for example, the Tosefta’s case of the townspeople holding a cattle owner liable if his
cow trespasses across vineyards (Bava Metzia 11:23):
279170 N1 R @37 12 107D YN 0
Mabharik (Responsa no. 8) was asked whether a communal minbag to disregard the first born’s
halakhic right to a double inheritance can be enforced:
PR LW M2 NNWAD RO TIRD 1373 2071 71977 D021 A7 92 1R 71027 12 DY YOPOAD AXIW TN
290 Phm
Maharik attacks the minhag on the ground that such a custom is improper and foolish and that it
never gained the support of communal leaders (see the discussion above in section iv). If minbag
ba-sochrim is grounded in an implicit condition attached to a private agreement, there would be
no basis to even entertain modifications to the laws of inheritance, since inheritance does not
depend on any agreement. The rules of inheritance govern automatically. Thus, to the extent
that customs governing inheritance can even be a candidate for minhag ha-sochrim, minbag ha-
sochrim must be grounded in the political powers of a community to legislate rather than in the
power of individuals to attach conditions to their private agreements.
Another important difference between the theory that grounds minbag ba-sochrim in tenai shel
mammon and the one that grounds it in rzshain benei ba-7r is whether we would require the par-
ties to know the custom before they can be bound by it (see the discussion above in section iv).
If minbag ha-sochrim is grounded in communal legislation, then there is no reason to require the
parties to have knowledge of the practice, since ordinances are binding whether or not a particu-
lar constituent is aware of it (see, e.g., Ramban’s Mishpat Ha-Cherem). But if minhag ha-sochrim
is grounded in conditions attached to private agreements, it seems at least reasonable that the
parties would have to know what conditions are implicitly attached to the agreement.
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VII. MinHAG HA-SOCHRIM As A PRINCIPLE OF JEwIsH Law

By this point, it should be clear that minhag ha-sochrim is a firmly entrenched prin-
ciple of Jewish law. It appears explicitly in the Mishnah and Talmud, and it im-
plicitly underlies several rulings throughout the Talmud.”® Furthermore, 7:nhag
ha-sochrim is consistently embraced by poskim throughout the ages who apply it
to a wide range of cases.”” Thus, when a best din decides a case based on minbag
ha-sochrim, that decision is just as much a decision grounded in Torah law as one
that appeals to other choshen mishpat principles such as chazakah, migo, and shevui.
Put differently, minbag ha-sochrim is itself a provision of choshen mishpat, since it is
Jewish law that provides for the incorporation of commercial customs, in the same
way that it provides for chazakah, migo, and shevuia. Thus, a beit din that fails to ap-
ply minbag ba-sochrim where it properly governs acts contrary to Jewish law. Such
a beit din has erred by failing to apply the proper provision of choshen mishpat (i.e.,
minbag ha-sochrim) to the case.

Some readers might find it strange that Jewish law should be so amenable to
incorporating commercial norms that displace the internal provisions of Jewish
law. Bear in mind, however, that this concern is not unique to #:nbag ha-sochrim.
As we saw, it is accepted halakhic doctrine that the townspeople are empowered
to enact legislation in monetary matters that run contrary to the internal provi-
sions of Jewish law."** This parallels the rabbinic authority to enact tzkanot through
hefker beit din that displace other internal provisions of Jewish law."3 It is also well-
established that private parties can stipulate contrary to the internal provisions of

Jewish law in their monetary agreements.”*

100 See section II and section V, above.

101 See section I11, above.

102 Bava Batra 8b. See the discussion above, section v(b).

103  See, e.g., Yevamot 89b, Gittin 36b. For some examples where hefker beit din modifies the
internal rules of Jewish monetary law, see Encyclopedia Talmudit, “hefker beit din”.

104 See section v(a), above.

105 This is one of the important differences between dina de-malkhuta and minhag ha-so-
chrim. Dina de-malkhuta is binding because it’s the law, regardless of whether the particular
law has been taken up by the Jewish community. This may explain why halakhah is far more
reluctant to incorporate dina de-malkhuta than minhag ha-sochrim. See above Section I. If dina
de-malkhuta were always binding as a matter of Jewish law, it might threaten the integrity of the
internal principles of choshen mishpat, since they would always be displaced by the law of the
jurisdiction. By contrast, minhag ha-sochrim is only binding when the Jewish community has
actively embraced a given practice.
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Some might object that if external commercial norms can displace the internal
provisions of choshen mishpat, then there is hardly any room left for the “normal”
halakhic provisions of choshen mishpat to apply. One response to this objection is
that commercial norms do not automatically displace the provisions of Jewish law.
Commercial norms are binding through minbhag ha-sochrim only where the Jewish
community has already adopted those practices.” So the set of norms that could
displace the internal provisions of choshen mishpat is always limited to those that
have been taken up by the Jewish community. Moreover, as we saw earlier, 7inbag
ha-sochrim may be limited in scope, based on several considerations, including: the
propriety of the practice, whether the practice has gained the approval of com-
munal scholars, and the parties’ knowledge of the practice.

It is sometimes objected that it is difficult to make sense of the prohibition
against litigating in non-Jewish courts if a est din would anyway decide the case
according to commercial norms. There are two responses to this objection. First,
whether and to what extent minbag bha-sochrim should govern a given case is itself a
determination of Jewish law that can only be decided by a Jewish court. Sometimes
minhag ha-sochrim is not at all relevant to a case, and sometimes it is relevant to only
part of the case. But even where the entire case may turn on minbhag ba-sochrim,
that conclusion can only be reached by a beit din applying Jewish law to determine
that in fact minbag ha-sochrim halakhically governs the case at bar.**¢

This distinction is implicit in the responsum of Rashba discussed above, section I11(3), regard-
ing spousal inheritance. A careful reading of the responsum (6:254) suggests that Rashba affirms
the wife’s father’s first claim based on the practice of the community in Perpignan (to override
spousal inheritance) but rejects his second claim based on dina de-malkbuta (to override a fa-
ther’s right to inherit his daughter). Regarding the latter claim based on dina de-malkbuta, Rashba
writes:
MM 927 7227 122 WD 212 12 MR ORI LRI TIIN A3I0 RMODAT RIT 2R IMAY M7 712 7000 22
IR 227 12 M2 WTIPAT WP 1907 1Y Y 72w ANT 2107 93 9w 99521 .0°137 av N2 wem
PRIV 2 DRI 7970 K 72°70 0127 907177 N°22 MRXIP0 MNA 07 1127 01307 2277 O7°12 DR 1Th2° "WR 27 K12
PW DY TNT AN R T
This factual distinction between the two claims in the responsum is supported by the language
of the inquiry. The father’s first claim is based on the community’s practice to adopt the non-
Jewish law:
239 5730577 Y9IRD QW WR RWIIT 72 O 2IMAT 21972 29597 2 pTY» oW 10
The second claim is based on dina de-malkbuta dina, even though the community never adopted
1t:
OR7T 7I2 12 WOV R RPW VI AT TN T DW 25w 190IRNA PR TR 1YI0 N2 012 2R DWW
RIT RMIZHAT RITY DR WD
106  And, of course, even where minhag ha-sochrim governs the substantive matter of the
case, it may not govern the procedural issues of the case.
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Second, the prohibition against litigating in non-Jewish courts appears to be
less about the outcome of a case and more about the impropriety of Jewish par-
ties subjecting themselves to the Jlega/ authority of non-Jewish courts—that is, to a
legal authority distinct from the Torah.””” When parties litigate in best din they are
subjecting themselves to the legal authority of the Torah. The dayanim then deter-
mine, as a matter of Jewish law, the extent to which fewish law would incorporate
the relevant commercial practices in light of the facts before them. If the dayanim
determine that minbag ha-sochrim is relevant, they apply it as a provision internal to
Jewish law. Thus, minbag ha-sochrim does not run afoul of the prohibition against
litigating in non-Jewish courts.

Halakhah’s incorporation of commercial practices through minbag ba-sochrim
may point to some broader themes of Jewish commercial law. On one level, it may
reflect the principle that law should generally not upend the parties’ legitimate
expectations. If the parties organized their business dealings according to norms
that enjoy widespread support, then, to the extent possible, the law should uphold
the parties’ expectations—even when they diverge from Jewish law’s internal pro-
visions. Here minhag ba-sochrim can be understood as an equitable principle that
protects the legitimate commercial expectations of the parties.”®

On a second level, minbag ba-sochrim may reflect halakhah’s recognition that
commerce often takes place in a marketplace that cuts across different norma-
tive communities. People from different legal jurisdictions do business with each

other: Sephardim do business with Ashkenazim, Jews do business with non-Jews. If

107 For an overview of the prohibition against litigating in secular court, see Rabbi Yaacov
Feit, “The Prohibition Against Going to Secular Court”, Journal of the Beth Din of America 1,
PP- 30 - 47. For the idea that the prohibition is more about submission to foreign legal author
ity rather than the substantive outcome of the case, consider the fact that the prohibition
applies even when the outcome will be the same. See Rambam Sanhedrin 26:7, Shulchan Arukh
Choshen Mishpat 26:1. There are several other indications that support this thesis, which I
will develop in a forthcoming article.
See also Responsa Ba’i Chai, Choshen Mishpat 1, no. 158:
TR IR 23977 2109 NIRITWY PTD NT2 122P DX DR DNRT? 1% R 197 099V 2192 1179 ROX 71K 11OPAT
9 131 R N7 IR 92 27X P17 YA 99 NOK XD
108 See Responsa Maharshakh (2:229), discussed above, section ITI. Maharshakh emphasizes
that it would be unfair to allow one party to sue under din Torah when the entire business deal
was conducted according to local custom which both parties relied upon:
LN 172 2701 1 POV IR WIARW IWORW MYNIRAM POV NN ORW 17> 777 12771 27317 NINR 720 2V
AW DY Y 290 10 OXY .OARY POV WY 121X 7777 XD P90 921,071 9 DR 2287 1R DY vmva 137
7172 O1%7 PR AR 23777 IR 12 VWM IR DIPR? RYY I IR ,007 INNRAW MTIRT MK TR0 ¥ 1Y POY W
P2 939 20 NP KD 79°K 19 OX ,[AMN T 93] AYANT 211 "3 KOR NN RWHT DpR ATInA 94y
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Jewish law did not incorporate marketplace norms, every transaction would be
simultaneously subject to multiple systems of law. This would make ordinary mar-
ketplace transactions more cumbersome and generate considerable uncertainty
about which system of law controlled the deal. Minhag ha-sochrim streamlines com-
merce by allowing the prevailing norms of the marketplace to govern.”?

On a third level, minbag ha-sochrim may reflect Jewish law’s acknowledgement
that commerce is dynamic and ever-changing, and that it would be exceedingly ditf-
ficult to legislate iron-clad rules to govern all commercial transactions for all time
and eternity."° The marketplace is always in flux: with novel investment vehicles,
new types of financial relationships, innovative methods of trading, emerging mar-
kets, and novel commodities. Now, Jewish law could engage with the dynamic mar-
ketplace by means of rabbinic t@kanot. The Talmud is full of such examples.”™ But
takanot require centralized rabbinic institutions and councils, which for chunks of
Jewish history are either non-existent altogether or unavailable at the local level
at which commercial practices vary. One way of thinking about minbag ha-sochrim
is that it serves as an automatic mechanism, built into Jewish law, through which
halakhah engages with a dynamic marketplace.™

109 For the idea that minhag ha-sochrim serves to facilitate eflicient commerce, see Re-
sponsa Ba’i Chai, Choshen Mishpat I, no. 158:
IO Y KW P0ANM TRV aR O 7 KD AN N 1T 00 9 TN AR MMpn W07 2IRW 100 Kwn
A3 DNTIA M RWAT 2PNPW 270 D1V 20112 ONXYA 077 AWANY AID XOR NNV 2107 PIT OrRY 93
LY DWW C1on
1ro  For the idea that it would be difficult for the Torah to legislate commercial and social rules
for all societies across time, see Ramban Devarim 6:18:
IR 22K ,020 MPTAM W 21PN 10T IRWR 731 DY PIDW QY DTRT MATIT 2 37102 1°O1? WOK O
2927 922 WM 2007 AP 992 7172 I 9 LL.A200 oan T
Maggid Mishneh Shekheinim 14:
2V WO NPWYY TR 19T LN DOWITR NPRR 02992 022 NATITY TR MTA PPN 7301 72707 1300
922 077 AN MEAW DY 0°WID NNX? 7T 922 MR man X?1 07X °12 QY 77w 720 AATIA2 AT 7I10m
12032 9T @AM QWK 1T 209 NDIANA ANATIM QIR MTAT 19 MWYL 21 113721 Py 9521 11 %321 Ny
J9R 2995 NN o901 209N 00D NXp
1 Consider, for example, the rabbinic enactment of ma’amad shelashtan (Gittin 13b), which
provided a mechanism for selling and transferring debts. Rashbam explains (Bava Batra 144a
s.v. kanah) that the rabbinic enactment formally recognized the common practice so that debts
could be transferred without witnesses or kinyanim:
OOV PIP2 MIPAY DM PRI KDY NP2 172 RIT TN 3T °59 01 1PN T
112 Minhag ha-sochrim can also be thought of as a mechanism through which halakhah can
apply norms to cases that lack clear-cut halakhic rules. Suppose that it’s desirable for there to
be decisive rules governing all types of commercial relationships. Suppose further that certain
commercial relationships are under-determined by the halakhic rules—that is, suppose that there
is no clear halakhic rule that would govern some cases. Minhag ha-sochrim could serve as a
gap-filling principle that extends some set of norms to cases that would otherwise lie in the
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SuMMARY

This Article has argued that mznbhag ha-sochrim is a fundamental principle of Jewish
commercial law. Under the right conditions, mznbhag ha-sochrim recognizes the prev-
alent commercial practices of the marketplace as binding in Jewish law: Section I
introduced minbag ha-sochrim as a principle of incorporation and showed how it
differs from dina de-malkbuta dina. Section II established the talmudic basis for
minbag ba-sochrim, demonstrating that it is firmly rooted in the talmudic case law.
Section III surveyed applications of minhag ha-sochrim in the poskim. Section IV
offered several criteria that may limit the scope of minbag ha-sochrim, including the
prevalence of the practice, the propriety of the practice, the parties’ knowledge of
the practice, and its endorsement by communal scholars. Section V explored two
different conceptual bases for the normativity of minbag ha-sochrim: the power to
attach conditions to private commercial agreements and the power of the towns-
people to enact commercial legislation. Section VI discussed an important practi-
cal difference between these two bases: whether minbag ha-sochrim can be applied
to disputes that arise outside of contracts, such as torts and claims of unjust en-
richment. Section VII argued that minhag ha-sochrim is itself an internal provision
of Jewish law. The section also responded to several concerns that arise in light of
Jewish law incorporating commercial norms. Finally, the section pointed to several
themes that may underlie 7znhag ha-sochrim. These include: giving legal recogni-
tion to the parties’ commercial expectations, facilitating commerce between par-
ties subject to different or multiple legal jurisdictions, and allowing Jewish law to

engage with the realities of modern commerce.

interstices of halakhic-legal space. On this view; minhag ha-sochrim can be viewed as one meth-
od for filling in legal gaps. See the formulation in Responsa Rabad no. 131:

.OMPW MATIN INNR 12 D22 VI A3 12119 PRI PR WIDN 10T PRY 727 932 IR IR
See also Rabad’s gloss to Hilkhot Malveh ve-Loveh 25:10, where he suggests that the case dis-
cussed by Rambam should be decided by local custom, rather than by Rambam’s suggestion. I
am indebted to Jesse Lempel for fruitful discussion about the significance of Rabad’s position.
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Z.ABLA Panels and Courts

Rabbi Yona Reiss'

ZABLA ARBITRATION PANELS — THE IDEAL AND THE REAL

Much has been written about the potential benefits and pitfalls of convening an
ad hoc “ZABLA” panel whereby each litigant chooses one dayan (Jewish law judge),
known as a borer (rabbinic arbitrator) and the two borerim in turn select a third
dayan, typically referred to as the shalish (literally, “third”), to round out the rab-
binic panel.> In the time of the Talmud, a ZABLA was considered an effective
mechanism for dispute resolution since each party would be comfortable with at
least one of the judges on the panel, thus ensuring an acceptable decision.?

In one sense, a ZABLA is not so different from a standard model of arbitration
routinely employed by the American Arbitration Association, whereby parties
agree that each party will select a preferred arbitrator (either from a pool of arbi-
trators of a particular arbitral organization or otherwise), and then have the two
selected arbitrators choose a third impartial arbitrator to round out the panel.+

However, as pointed out by Jewish law commentators throughout the genera-
tions, including the Rosh’ and the Pischei Teshuva®, ZABLAs have unfortunately
become subject to various abuses and violations of Jewish law; including (a) the se-
lection of borerim who essentially serve as zealous advocates on behalf of the party
who selected them—as opposed to impartial jurists—in violation of the Jewish law
mandate to judge a case impartially; (b) ex-parte conversations between one of

1 Rabbi Reiss is the Av Beth Din of the CRC, a Rosh Yeshiva at RIETS, and the Sgan Av Beth
Din of the Beth Din of America.

2 See, e.g., Rabbi Shlomo Weissmann, What to Do When You and Your Adversary Can’t Agree On
a Beit Din, JEWISHPRUDENCE (January 2020), available at https://bethdin.org/what-to-do-when-
you-and-your-adversary-cant-agree-on-a-beit-din/; Rabbi Itamar Rosensweig, Published Proce-
dural Letter: ZABLA Panels, JEwisHPRUDENCE (February 2020), available at https://bethdin.org/
published-procedural-letter-zabla-panels/.

3 See Choshen Mishpat 13:1 (R. Yosef Karo, 1488-1575).

4 See American Arbitration Association, Streamlined Three-Arbitrator Panel Option. Published in
2017, this option seeks to reduce costs by restricting the participation of three arbitrators to the
final adjudication of the case, as opposed to the procedural motions earlier in the case, which
may be handled by a single arbitrator.

5 Rosh, Sanbedrin 3:2 (Rabbeinu Asher ben Yechiel, 1250-1327) (raising the first concern dis-
cussed in the text).

¢ Pischei Teshuva, Choshen Mishpat 13:3 (R. Tzvi Hirsh Eisenstadt, 1815-1868) (raising all three
concerns discussed in the text).

7 See Tur, Choshen Mishpat 13 (Rabbi Jacob ben Asher, 1269-1343), who also raises this issue in
the name of his father (the Rosh), and then cites the Ramah (R. Meir Abulafia, 1170-1244) as
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the litigants and the arbitrator whom he or she selected, in violation of the Jewish
law mandate for a judge not to hear the claims of one side without the other side
present;® and (c) payments rendered “on the side” by the litigant to the arbitrator
whom he or she has selected, which violate the prohibition of accepting a bribe
to adjudicate a case.” It is a common complaint of contemporary authorities that
many ZABLA panels today are conducted in a fashion that implicate the concerns
raised by these earlier commentators.

Nonetheless, ZABLA is not an inherently pernicious dispute resolution device.
If done correctly, it can result in what the Talmud describes as “din emes lamito” —
the most just and judicious decision.” The Rosh notes that, notwithstanding the
requirement of impartiality, it is perfectly legitimate for a borer to ensure that any
possible Jewish law arguments that may support the side who selected him be fully
explored and considered.” So long as the borer maintains the objectivity to decide
against that side even after exploring all such arguments, the process is sound.

In addition, when parties are unable to agree upon a particular Beth Din in-
stitution or panel either in a pre-dispute arbitration clause in a contract or when
adjudicating the case (if there is no pre-dispute arbitration clause), the ZABLA
mechanism provides a default option for such parties to submit their dispute for
resolution under Beth Din auspices, pursuant to Jewish law. Indeed, Jewish law au-
thorities note that if there is no officially accepted Beth Din institution in a partic-
ular city, either party to a dispute has the right to insist upon convening a ZABLA
panel that is conducted according to the pertinent precepts of Jewish law.”

expressing a dissenting view which he repudiates. However, the Beis Yosef (R. Yosef Karo) writes
that the Ramah could also be read in a fashion which is consistent with the view of the Rosh.

8 See Choshen Mishpat 17:5. Although the Aruch Hashulchan, Choshen Mishpat 13:4 (R. Yechiel
Michel Epstein, 1829-1908), citing this practice, suggests that nowadays when ex-parte commu-
nications have become commonplace in ZABLA proceedings, there may be an implied waiver
by both parties to permit them, such waiver is certainly not effective when one of the parties
does not agree to it. In any event, a format in contravention of strict Jewish law is clearly not
ideal. See Rabbi Mordechai Willig, Hzarot be-Reish Perek Zeh Borer, Beit Yitzchak 36 (2004), 17721,
available at https://www.yutorah.org/lectures/lecture.cfm/727296/rabbi-mordechai-i-willig/12-
AT-PA0-w°N2-MAva.

9 See Pischei Teshuva, supra note 6, and the extensive discussion in Rabbi Willig’s article, supra
note 8, in which he notes that paying a borer for hours devoted to ex parte consultation would
be particularly problematic.

1 Sanbedrin 23a.

" Rosh, supra note 5.

= See, e.g., Pischei Teshuva, Choshen Mishpat 2:2; Igros Moshe, Choshen Mishpat 2:3 (R. Moshe Fein-
stein, 1895-1986). Alternatively, if each party prefers a different Beth Din in the city, the two
rabbinical courts can convene together a joint tribunal, which works as an alternative form of
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ENSURING A PrOPER ZABLA PROCESS

Nowadays, the best way for parties to ensure a legitimate ZABLA panel is to sub-
mit a dispute to the adjudication of a respected Beth Din, and to stipulate that
each party will have the right to select one of the recognized dayanim on the roster
of that Beth Din, and that the two dayanim will then sit with a third recognized
dayan from that Beth Din. Alternatively, if the parties cannot agree upon a Beth
Din to oversee the process, and each party prefers a different Beth Din, the par-
ties can arrange for each Beth Din of their choosing to provide a borer, and for the
two borerim to select the third dayan (the shalish), who will also be from a respected
Beth Din.

In either of these configurations (namely, a ZABLA confined to recognized daya-
nim of a particular Beth Din, or two trusted Bate; Din choosing the borerim from
their own regular roster of dayanim), the chosen borerim can presumably be trusted
to comply with the usual laws applicable to those who sit as a dayan for that Beth
Din, including the requirement to be impartial, untainted and not have a conflict
of interest. Nevertheless, the best way to avoid the vagaries of contemporary
ZABLA proceedings, which typically do not operate under the aegis of an estab-
lished Beth Din, is for the parties to agree upon a mutually respected Beth Din to
adjudicate their dispute in an impartial and objective fashion.

It should also be noted that although ZABLA does require the impartiality of
all three arbitrators, a borer is not disqualified by virtue of being an “obeiv,” a casual
friend of the party who has selected him, unlike in a regular Beth Din proceeding.
While an “obeiv gamur,” a really good friend, would be disqualified, as would a per-
son with a genuine conflict of interest, a borer could be a person who has a gener-
ally favorable sense of the person who has selected him.” Nonetheless, as noted by
the Rosh,™ it would be improper for a borer to act as a zealous advocate on behalf
of one side. It is for this reason that the Beth Din of America does not require

one side to participate in a ZABLA when the other side has chosen someone who

a ZABLA panel. See Nesivos Hamishpat (Biurim), Choshen Mishpat 14:3. See also Section 11, infra.
5 Rema, Choshen Mishpat 7:7 (R. Moshe Isserles, 1530-1572).
4 Rosh, supra note 5.
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typically serves as a foen (a rabbinic advocate), since it can be presumed that the

borer will serve as an advocate rather than as a neutral arbitrator.”

DRAFTING AN EFFECTIVE ZABLA PROVISION — AVOIDING THE PAL V. PAL PROBLEM
A sample ZABLA provision in a contract reads as follows:

“Any controversy or claim arising out of or relating to this contract, or
the breach thereof, shall be settled by binding arbitration by a Beth Din
(rabbinical arbitration panel) panel, consisting of a first dayan (arbitrator)
appointed by the claimant, a second dayan appointed by the respondent, and
a third dayan appointed by the first two dayanim (arbitrators) selected by the
parties, and judgment upon the award rendered by such Beth Din panel may
be entered in any secular court having jurisdiction thereof. Within two (2)
weeks after the initial notice has been sent by claimant appointing the first
dayan, the respondent shall submit the name of the second dzyan, and these
two dayanaim shall select the third dayan within thirty (30) days thereafter.
The parties shall present their case before these three dayanim, constitut-
ing the Beth Din panel, within fifteen (15) days after the appointment of
the Beth Din panel, and the Beth Din panel shall render a decision on the
dispute within thirty (30) days after the hearing. Any selection of dayanim
pursuant to this provision shall be in writing with notice to the other party
and to the relevant arbitrators who have been selected at the time of any
such notice, and shall include a citation of this provision. Unless otherwise
agreed in writing by the parties, the internal rules and procedures of such
Beth Din panel, which shall be consistent with the procedural requirements
of the {State}l arbitration statutes, shall be determined by the third dayan.
In no event shall any dispute between the parties arising out of or relating
to this contract be subject to any dispute resolution procedure except as
explicitly set forth in this section, including, without limitation, the filing
of any action, complaint or proceeding in any federal, state or local court.”

This standard language, although very extensive, may not always be sufficient

to ensure enforceability of the provision. One of the challenges of convening a

5 See also Pischei Teshuva, supra note 6, who also quotes his ancestor the Panim Meiros as recom-
mending that communities establish a rule against having even a casual friend (ohezv) as a borer
based on similar considerations.
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ZABLA panel is that the two borerim cannot always agree on the identity of the
shalish, the third dayan. In addition, one of the sides may stall on the selection of
a borer. When the parties have already entered into an agreement, such as the one
described above, in which they have agreed to a ZABLA type process, the ques-
tion arises as to the degree to which a court will become involved in ensuring the
enforcement of the arbitration provision.

Typically, when the parties have selected a clearly defined Beth Din, such as the
Beth Din of America, to adjudicate their dispute, a court will in fact order arbi-
tration before that Beth Din.”* However, in the case of a ZABLA, convening the
panel of dayanim depends upon the selection of specific individuals. With respect
to a secular arbitration panel, a court will fill in the missing arbitrator when the
parties are unable or unwilling to do so.” But in the context of a rabbinical tribu-
nal, it is questionable whether a court may be actively involved in selecting specific
dayanim, especially when the parties have not agreed upon even an existing roster
of potential dayanim.

Although one could argue that a court would simply be enforcing the agreement
of the parties, the New York appellate court (Second Department) in a majority
decision in Pz/v. Pal® ruled that a court has “no authority” to “convene a rabbinical
tribunal,” and accordingly struck down a lower court order to appoint a specific re-
ligious court judge to sit on a ZABLA panel when the husband had failed to select
a borer for a proceeding with respect to the wife’s request for a gez (Jewish divorce).
Thus, at least under the Pz/v. Pal decision in New York, one of the pitfalls of the
ZABLA process is that the ability to enforce the ZABLA provision depends very
much on the good faith of the parties in convening the ZABLA panel in the first
place.

Still, Pa/v. Pal may not be dispositive. The New York court (First Department) in
Davis v. Melnicke® held, based on CPLR §7504, that when parties had entered into

a contract stipulating that any dispute would be subject to a resolution through

16 See Avitzur v. Avitzur, 58 N.Y.2d 108 (1983); Friedman v. Friedman, 34 A.D.3d 418 (N.Y. App.
Div. 2d Dept. 2006).

7 See NY CPLR §7504 (“Court appointment of arbitrator”) which states: “If the arbitration
agreement does not provide for a method of appointment of an arbitrator, or if the agreed
method fails or for any reason is not followed, or if an arbitrator fails to act and his successor has
not been appointed, the court, on application of a party, shall appoint an arbitrator.”

8 Palv. Pal, 45 A.D.2d 738 (N.Y. App. Div. 2d Dept. 1974).

9 Davis v. Melnicke, 2005 N.Y. Slip Op 30407 (N.Y. Sup. Ct. 2005).
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ZABLA,* and each of the parties had selected a rabbinic arbitrator, but the two
arbitrators could not agree on a third rabbinic arbitrator, the court had the power
to appoint the third rabbinic arbitrator. Although this lower court decision was
not officially published, the court decision was subsequently upheld in a published
decision by the appellate court in the case, which rejected the other party’s argu-
ment that the court’s actions constituted impermissible entanglement with reli-
gion “since no doctrinal issue was decided by the court and no interference with
religious authority will result.”*

It is difficult to predict whether a court would choose to follow the holding in
Pal v. Pal or Davis v. Melnicke (although it may depend on whether the court is situ-
ated in the First Department or the Second Department of the New York court
system).>

Additionally, it should go without saying that even if a court would determine
that it is able as a matter of law to appoint a third arbitrator, there is a halakhic
concern that a court-appointed arbitrator may not satisfy the prerequisites of
Jewish law in terms of possessing the requisite credentials to serve as a dayan.”

Accordingly, it would seem prudent for parties to include a clause (filling in the
blanks below, as appropriate) in the ZABLA provision stating something like the
following;:

“in the event that one party fails to choose a dayan within the specified
time, the parties agree that the Beth Din of { 1, or Rabbi{ 1, shall be em-
powered to appoint the dazyan on behalf of such party. Similarly, if the two
dayanim are not able to select a third deyan within the time specified herein,
the Beth Din of [ 1 or Rabbi{ } shall be empowered to select the third
dayan in order to ensure the adjudication of the dispute pursuant to this
provision.”

> While the parties’ contract did not specifically utilize the term ZABLA, the terms of the
contractual clause in question were clearly those of a ZABLA.

* Davis v. Melnicke, 25 A.D.3d 503 (NY App. Div. 1** Dept. 2006).

»»  Another possible distinction may be based on the fact that the P4/ court dealt with a dispute
about a get matter, which would appear to be a more rabbinical type of determination on its
face, while the Davis court dealt with a commercial dispute. However, given the fact that the
appellate court in David relied upon the Avitzur decision, supra note 16, which dealt with the
enforcement of an arbitration provision to adjudicate a get dispute, it would not appear that this
distinction accounts for the conflicting decisions in these cases.

3 See Rema, Choshen Mishpat 3:4.
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Such a clause would likely be enforceable even under the Pz/ v. Pal decision,
because the court would not be choosing a dayan to serve on the panel but simply
empowering someone else to make that choice in accordance with the parties’
own agreement.” Furthermore, since the selection of the third arbitrator would
be made by a Rabbi or Beth Din authorized by the parties, it would more clearly

satisfy the requirements of Jewish law.

IV. Casges oF CoOURT INTERVENTION IN CONVENING RaBBINIC PANELS

Courts may also draw a distinction between the appointment by the court of an
individual rabbinic arbitrator, as in the case of P4/ v. Pz/, and the ruling by a court
that the parties submit to an unspecified Beth Din tribunal, including a ZABLA
tribunal, based on a contract between the parties which stipulates that the parties
submit any dispute to a Beth Din, but does not specify the Beth Din.

In one such case, where a synagogue’s bylaws specified that any dispute relat-
ing to the internal affairs of the synagogue be adjudicated before “a Beth Din of
Orthodox Rabbis,” the District of Columbia Court of Appeals ruled” that one
party to the dispute could compel the other party to appear before “a” Beth Din to
resolve the dispute, even though the contract did not identify a specific Beth Din.
The Court concluded that the term “Beth Din” was sufficiently clear and well-
known to the parties, as set forth in the synagogue bylaws, that enforcement of
this provision was simply an application of “neutral principles of law” that did not
necessitate an ecclesiastical determination that would run afoul of Establishment
Clause constitutional considerations. This decision did not implicate the holding
in the Pal v. Pal case, because the court did not directly convene the rabbinical
tribunal.

In an even more sweeping decision, a New York appellate court recently ruled
in In re Silberman v. Farkas*® that when parties had stipulated in their partner
ship agreement that they would arbitrate any disputes between them “before a

4 It is noteworthy that in the Pz/ case, as noted by Judge Martuscello in his lengthy dissent, the
parties’ own contractual stipulation gave authority to the court to appoint a rabbinic arbitrator
in the event that the parties could not reach an agreement on their own, and yet even this provi-
sion was struck down by the court (the Davis case also contained such a provision). However,
the concern about a court not convening a rabbinical tribunal would not appear to be pertinent
when a third party is empowered to make the appointment.

% Meshel v. Obev Sholom, 869 A.2d 243 (D.C. 2005).

6 Inre Silberman v. Farkas, 114 N.Y.S.3d 407 (N.Y. App. Div. 2d Dept. 2020).
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Rabbinical court within the Jewish community,” and then were unable to agree
upon a particular rabbinical court, the lower court had erred in directing them to
arbitrate their dispute in front of the American Arbitration Association. Rather,
the court, pursuant to NY CPLR §7504, remitted the matter to the lower court
“to appoint a rabbinical court as the arbitrator of the parties’ dispute if the parties
cannot agree to the selection of an arbitrator.””’

Finally, the court in Ta/ Tours v. Goldstein®® ruled that the defendant’s stated wish
to submit to a ZABLA® pursuant to a summons by the Beth Din of America,
constituted a valid option under Section 2 of the rules and procedures of the Beth
Dins° Therefore, the court concluded that the party’s verbal agreement before
the court “to resolve this matter through proceedings under the auspices of the
BDA” must be understood in that spirit. Accordingly, the court ruled that the de-
tendant was not obligated to submit to the jurisdiction of the Beth Din of America
per se, but rather to a ZABLA proceeding pursuant to the rules and procedures of
the Beth Din of America, according to which the plaintiff was obligated to select a
dayan within a thirty-day period, after which the dayan selected by the plaintiff and
the dayan previously selected by the defendant would designate the third dayan.

V. OtHER ZABLA IssuUEs

Even when a Beth Din institution is tasked with convening a ZABLA, there are
various areas of dispute from the perspective of Jewish law regarding the rules of
doing so. One point of contention is whether the parties need to consent to the
choice of the shalish, or whether the choice of this third dayan is solely at the dis-

cretion of the two borerim. According to the letter of Jewish law, the shalish can be

7 In re Silberman v. Farkas, 114 N.Y.S.3d 407 (N.Y. App. Div. 2d Dept. 2020).

3 Tal Tours v. Goldstein, 2005 NY Slip Op 51626 (Sup. Ct., Nassau County).

»  The court actually employed the term “Zeblz,” consistent with the spelling used in the text
of the Rules and Procedures of the Beth Din of America.

3 Section 2 of the Beth Din of America’s Rules and Procedures states, in relevant part, “[s}
hould a person receiving an invitation (hazmana) not wish to participate in these proceedings,
and wishes to avoid the issuance of a shzar seruv (see paragraph [iD) one of three responses must
be forthcoming from that party: (1) That party wishes to proceed to arbitration in an alternative
bet din recognized by the Av Beth Din and this case is not one in which the Beth Din of America
was the pre-agreed forum for dispute resolution by the parties; (2) That party wishes to resolve
the dispute through the procedure by which each side chooses an arbitrator, and the two chosen
arbitrators agree on a third party (referred to as zebla in Jewish law), and this case is not one in
which the Beth Din of America was the pre-agreed forum for dispute resolution by the parties;
....” See Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.
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selected by the two borerim even without consent of both sides.”* Although many
have the custom to elicit the consent of the parties with respect to the shalish>
this cannot be insisted upon later on in the proceeding when such a practice was
not made a prerequisite to the selection of the ZABLA panel in the arbitration
agreement.”

This lack of party prerogative over the choice of the shalish can become relevant
when the Beth Din needs to determine whether a ZABLA has been properly con-
vened as a matter of Jewish law. For example, consider a case where the parties
sign an arbitration agreement which specifies that any dispute will be submitted
to a ZABLA. However, the parties also insert language in the arbitration clause
that specifies that the case will revert to the jurisdiction of a certain Beth Din if
the ZABLA cannot be successfully convened. Subsequently, the parties choose
two borerim, and the two borerim agree upon a shalish, but then one of the original
two borerim withdraws and is replaced by a substitute borer, who does not object
to the previous selection of the shalish. The party who selected the initial borer
now argues that a valid ZABLA panel was not formed, since the new &orer did not
participate in the choice of the original sha/ish, whom that party did not endorse.
It would seem that in such a case the proper halakhic ruling to be followed by a
Beth Din is that since the two initial borerim had agreed upon the appointment of
the shalish, and the substitute borer also indicated satisfaction with their original
choice, the ZABLA panel was validly convened and thus has jurisdiction to adju-
dicate the case.

VI. CONCLUSION

Based on all of the concerns described herein, parties entering into a dispute reso-
lution clause or arbitration agreement which stipulates for a ZABLA proceeding
should bear in mind the following considerations: (a) it is best to stipulate that the
ZABLA be under the auspices and direction of a respected Beth Din (or network
of respected Batei Din)j* in order to prevent potential violations of Jewish law

3 See Choshen Mishpat 13:1.

22 See R. Avrohom Derbarmdikar, Seder Hadin 3:2.

3 R. Derbarmdikar, supra note 32, at 3:30.

34 See, e.g., Rabbi J. David Bleich, The Bet Din — an Institution Whose Time Has Returned, CON-
TEMPORARY HALAKHIC PROBLEMS IV (1992), 15-16, who argues for the establishment of a central-
ized national Beth Din which would include “establishing a fairly large roster of dayyanim and
permitting litigants to use a limited form of the zab/o system, i.e. the system under which each
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regarding the impartiality and integrity of the ZABLA; (b) in the event of an im-
passe, there should be a designation of a specific Beth Din or rabbinic authority to
fill any vacancy, especially since the standard arbitration rule that a court normally
fills any arbitration vacancy cannot be confidently relied upon with respect to a
Beth Din tribunal; and (c) despite the potential benefits of a properly convened
ZABLA, the parties would be well advised to consider submission to a regular Beth
Din process before a respected and established institutional Bet Din in order to
avoid the vagaries of the ZABLA process from the perspective of Jewish law and to
ensure the smooth enforceability of the arbitration agreement under secular law.

litigant chooses one member of the tribunal. Litigants might be permitted to designate the
members of the Bet Din that would hear their case but would be limited in being able to select
a panel of dayyanim only from among the designated list of members of the national Bet Din.”
In a footnote, the author attributes the idea of putting together such a roster of dayanim to Rav
Yaakov Kamenetsky (1891-1986), who had suggested it to Rabbi Bleich in the context of conven-
ing a ZABLA Bet Din for antenuptial agreements in order “to avoid the procrastination that
unfortunately develops” in selecting members of a ZABLA.
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What to Do When You and Your

Adversary Can’t Agree on a Beit Din
Rabbi Shlomo Weissmann'

Ideally, parties to a dispute would agree to litigate at an established and reputable
beit din. The beit din would then empanel a group of expert dayanim (arbitrators) to
hear the case. Practically, however, the din torah process can get stalled when par-
ties fail to agree on a beit din—when each party rejects the other’s proposed forum.
As we explained elsewhere, a beit din generally does not have jurisdiction to decide
a case until it is accepted by both parties through an arbitration agreement.?

ZABLA PANELS

If the parties cannot agree on an established beit din, Jewish law provides for the
formation of an ad hoc “zabla” panel’ Zabla (X’721) is an acronym for zeh borer
lo echad (lit. each party selects one arbitrator), which captures how the panel is
formed: Each party selects one arbitrator (sometimes referred to as a borer). The
two arbitrators then choose a third member to complete the panel (sometimes
referred to as the shalish).

If the case proceeds before a zabla panel, each chosen borer has a heightened
responsibility to consider the perspective of the party that chose him.* But ulti-
mately the dayanim on a zabla panel should function as impartial arbitrators and
decide the case exclusively on its merits.’

ZABILA PROBLEMS

In practice, zabla panels can be problematic because litigants and borerim (pl. of
borer) have approached zabla cases with the view that the borer should function as

' Rabbi Weissmann is the Director of the Beth Din of America.

2 See Rabbi Yona Reiss, fewish Law, Civil Procedure: A Comparative Study, JOURNAL OF THE BETH
DIN OF AMERICA 1 (2012), 18-19, available at https://bethdin.org/wp-content/uploads/2019/07/
Jewish-Law-Civil-Procedure-A-Comparative-Study-by-Rabbi-Yona-Reiss.pdf.

3 Shulchan Arukb, Choshen Mishpat 13:1.

+  Rosh, Sanbedrin 3:2; Tur, Choshen Mishpat 13:8; Arukb Hashulchan, Choshen Mishpat 13:3.

5 Rosh and Tur, supra note 4; Shut Panim Me'irot 2:159; Pitchei Teshuvah, Choshen Mishpat 13:3;
Rabbi Mordechai Willig, Hazrot be-Reish Perck Zeh Borer, Beit Yitzchak 36 (2004), 1721, avail-
able at https://wwwyutorah.org/lectures/lecture.cfm/727296/rabbi-mordechai-i-willig/"m2-711-
P79 -w72-mawn. See also Rabbi Yona Reiss, The Torab-u-Madda Mandate for Beth Din in Today’s
World, JouRNAL OF THE BETH DIN OF AMERICA 2 (2014), 2425, available at https://bethdin.org/
wp-content/uploads/2019/07/The-Torah-u-Madda-Mandate-for-Beth-Din-in-Todays-World-by-
Rabbi-Yona-Reiss.pdf.
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a full advocate for the party that chose him. This creates a host of halakhic prob-
lems and is the reason why poskim have discouraged zablas.® For example, Jewish
law prohibits ex parte communication between arbitrators and litigants.” Yet bore-
rim have sometimes engaged in private communications with the litigants who
selected them.® Similarly; Jewish law prohibits arbitrators from taking money from
individual litigants.? Yet borerim have sometimes even taken side payments in the
form of consultation fees from the litigants who hired them.™

In addition to these halakhic problems, zablaz proceedings can be very costly.
Borerim who sit on zabla panels often charge hourly rates higher than rates charged
for proceedings overseen by established battei din. Zabla panels have also been criti-
cized because they are used as stalling mechanisms. A litigant can stall the din torah
process by picking a borer of ill-repute, knowing that a competent dayan would
refuse to sit with him.

Because of these problems, a din torah arranged by an established, reputable et
din is always preferable to a zabla proceeding. The best way to head oft a forum
dispute—and zabla proceeding—is to include in your contracts a pre-dispute arbi-
tration provision that specifies an established and reputable et din."

ENSURING PROCEDURAL FAIRNESS IN A Z4B14

If you find yourself in a forum dispute such that you and your adversary cannot
agree on a best din, there are some steps that you can take to enhance the fairness
of a zabla proceeding.

One option is to arrange for the zabla to take place under the auspices and rules
of an established &est din. The Beth Din of America has successfully conducted

¢ Shulchan Arukh, Choshen Mishpat 17:5.

7 See Shut Panim Me’irot and Pitchei Teshuvah, supra note 5. But see Arukbh Hashulchan, Choshen
Mishpat 13:4, who justifies this practice on the basis of an implicit waiver. Rabbi Mordechai
Willig, supra note s, raises several concerns regarding the Arukbh Hashulchan’s justification. In
addition, the Arukbh Hashulchan’s ruling should be qualified for those many cases where parties
do not wish to allow such communications, and wish instead to follow the strict integrity of the
balakba.

8 Shulchan Arukh, Choshen Mishpat 9. The Shulchan Arukb (9:5) provides that if the dayanim are
to be compensated by the parties directly, the parties must bear the costs evenly, and Shakh (9:6)
requires that each party must make the payment in the presence of his adversary.

o See Shut Panim Me’irot, Pitchei Teshuvab, and Rabbi Mordechai Willig, supra note 5.

©  See, e.g., Rema, Choshen Mishpat 13:1.

" See Beth Din of America, Sample Arbitration Provision, available at https://bethdin.org/wp-
content/uploads/2018/07/Contractual-Arbitration-Provision.pdf.
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such proceedings under its rules and procedures,” often with panels staffed by a
dayan appointed by the Beth Din of America, a deyan from the defendant’s cho-
sen best din, and a third dazyan mutually agreed upon by the two battei din. When a
defendant responds to a hazmana sent by the Beth Din of America by opting to
appear before a different best din, the Beth Din of America will sometimes contact
that best din to establish a joint panel overseen by one or both of the éate: din, and
present that option to the parties.”

If you cannot arrange for a zzbla under the auspices of an established beit din,
it is a good idea to insist that each side choose a borer who regularly serves as a
dayan at a reputable best din. Furthermore, at the outset of any zabla proceeding, it
is important to have a clear conversation among the parties and dayanim regard-
ing procedural issues such as ex parte communication and payment arrangements
for the panel. Expectations should be clearly set forth in the shtar berurin that will
govern the zabla proceeding, specifying that each borer will arbitrate impartially,
that ex parte communications will be prohibited, and the like. As a way of ensuring
fairness in zabla proceedings and avoiding various abuses, the Beth Din of America
will not allow a defendant to respond to a hazmana by selecting a toen (rabbinic
advocate) as their borer for a zabla.*+ This policy is based on a presumption that a
borer who regularly functions as a toen will serve as an advocate for the party that

hired him, not as an impartial dayan.

CONCLUSION

Zabla proceedings can be halakhically problematic, costly, and procedurally inef-
ficient. A din torab arranged by an established beit din is almost always preferable to
a zabla. It is therefore best to preempt a forum dispute by including a pre-dispute
arbitration clause in your contracts, designating an established beit din as the arbi-
tration forum for your dispute.

If you did not do that and you find yourself locked in a forum dispute, it is

2 See Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.

5 See Nesivos Hamishpat (Biurim), Choshen Mishpat 14:3.

4 Sections 2(e) and 2(f) of the Beth Din of America’s Rules and Procedures provide that the Av
Beth Din is entrusted with the authority to determine who is and is not authorized by Jewish
law to serve as a selected arbitrator in a case. Accordingly, the Av Beth Din’s opinion is disposi-
tive with respect to these determinations, even if a particular litigant does not share the same
opinions of the application of Jewish law. See Beth Din of America, Rules and Procedures, available
at https://bethdin.org/rules.
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important to take steps to ensure the fairness and integrity of a zabla. These steps
include attempting to arrange for the zabla to take place under the auspices of an
established e/t din and its rules; ensuring that only dayanim who regularly function
at reputable batei din will serve as borerim on your zabla; and laying down clear rules
and procedures that will govern the zabla proceedings.
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Depriving a Worker of Employment
Opportunities

Rabbi Itamar Rosensweig and Tzirel Klein'

The Beth Din of America recently published an anonymized pesak din, Chaya
Plaut v. Anshet Troy Synagogue. This article presents an overview of the facts, ana-
lyzes the halakhic principles underlying the dayanim’s decision, and discusses
whether secular law would yield a different outcome.

I. THE CASE

Chaya Plaut was hired as a Talmud Torah teacher at Anshei Troy Synagogue for
the 2001-2002 school year. In March or April of 2002, the Synagogue renewed
her contract for the 2002-2003 school year to teach about five and a half hours a
week with a salary of $10,600. Although her contract was renewed for one year,
the Synagogue “had conveyed the sense that Mrs. Plaut would have long-term
employment” with them.

In May 2003, the Synagogue leadership hired a new rabbi. They asked him to
take over Mrs. Plaut’s teaching responsibilities for the upcoming school year in or-
der to consolidate the two positions and reduce their expenses, and he agreed. The
Synagogue never told Mrs. Plaut that they were looking to eliminate her position,
despite their active search for a rabbi who could also take over her job. On May
27, the Synagogue leadership informed Mrs. Plaut that her contract would not be
renewed for the 2003-2004 school year.

The heart of the din torab is whether it was wrong for the Synagogue to wait until
the end of May to inform Mrs. Plaut that her contract would not be renewed. Mrs.
Plaut argued that by signaling to her that she would have long-term employment
and then informing her so late in the year that her contract would not be renewed
the Synagogue deprived her of the opportunity to secure alternative employment
for the 2003-2004 school year. Mrs. Plaut argued that religious schools hire well

before May or June, and that it is nearly impossible to enter the job market in June

' Rabbi Itamar Rosensweig is a dayan at the Beth Din of America and a maggid shiur at Yeshiva
University. Tzirel Klein is a J.D. candidate at Harvard Law School and a law intern at the Beth
Din of America.

> Chaya Plaut v. Anshei Troy Synagogue, Beth Din of America (March 29, 2004) (anonymized
decision), available at https://bethdin.org/wp-content/uploads/2020/09/Chaya-Plaut-v.-Anshei-
Troy-Synagogue.pdf.
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and secure a position by September. She testified that after having been notified
by the school that her contract would not be renewed she sought employment
elsewhere. But her efforts were to no avail. The Synagogue countered that three
months was ample time to find a new job.

The dayanim ruled for Mrs. Plaut. In their decision, they held that “given the
academic calendar and hiring schedules of most religious schools... Mrs. Plaut was
not given sufficiently early notice to enable her to find a replacement position
for 2003-2004... Mrs. Plaut would likely have found an alternative position if the
Synagogue had informed her {earlier in the yearl.”

The dayanim’s decision unfolds in three stages and appeals to three separate
principles of Jewish law. The first principle is that an employer can become liable
for causing a worker to lose alternative employment opportunities. The second
principle is the idea of poe/ batel (that a worker benefits from not having to work)
which reduces the amount of damages an employer has to pay for depriving a
worker of alternative employment opportunities. The third principle is the daya-
nim’s equitable determination, similar to the common law doctrine of comparative
negligence, that Mrs. Plaut bears some responsibility for her loss, as she should
have sought to clarify her employment status with the Synagogue earlier in the
year.

In the next section, we discuss the three components of the dayanim’s decision

and their halakhic bases.

II. HALAKHIC ANALYSIS

A. Depriving a Worker of Alternative Employment Opportunities

The basis for the Synagogue’s liability is that they caused Mrs. Plaut to lose out
on alternative employment opportunities by first creating the expectation of long-
term employment and then notifying her at the very end of the school year—when
it was effectively impossible for her to secure employment elsewhere—that her
contract would not be renewed.

The paradigm for this type of liability is the Talmud’s ruling in Bava Metzia
76b, codified in Shulchan Arukh (Choshen Mishpat 333:2). The Talmud discusses
the following type of scenario: A homeowner calls a handyman and tells him to
show up at 8 o’clock the next morning to do work in the house. An hour before 8,

the homeowner decides he doesn’t want the work and cancels on the handyman.
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Suppose that but for the homeowner’s instruction to show up at 8, the handyman
could have (and would have) secured other jobs for the day. The Talmud holds that
the homeowner is liable to compensate the handyman since he harmed the handy-
man by causing him to lose the other job opportunities.’

Most commentators understand the Talmudic case to be one where no con-
tractual relationship existed between the handyman and the homeowner. In the
eyes of halakhah, the initial phone call does not rise to the level of a contract.*
Commentators offer three separate grounds for the homeowner’s liability. First,
many rishonim see the homeowner’s liability as grounded in the halakhic prin-
ciples of tort (dina de-garmi). The homeowner harmed the handyman by causing
him to lose income from the job opportunities he turned down, and he is therefore
obligated to compensate him.s

3 See for example Tosafot, Bava Metzia 76b s.v. ein, “al yado nitbatlu oto ha-yom”; Ramban, Bava
Metzia 76b, “nitbatlu me-sekbirut ba-yom al yado.”

Note that the halakhah requires the handyman to mitigate his losses. See Shulchan Arukh, Chosh-
en Mishpat 333:2 and Pitchei Choshen, Sekhirut 10:5-6.

+ For a contractual relationship to exist, according to halakhah, the parties have to perform a
kinyan or the handyman would have to begin performance (hatchalat ha-melakbah). The halakhic
liability rules are different once the parties are bound by a contractual relationship. See znfra
note s.

5 See, e.g., Tosafot, Bava Metzia 76b s.. ein; Rosh, Bava Metzia 6:2; Sema, Choshen Mishpat 333:8.
Dina de-garmi is a kind of indirect tort, where the tortfeasor is not the immediate cause of the
harm. Liability for this category of non-proximate causation is a matter of Talmudic dispute. We
hold that a tortfeasor in garmi is liable, though the liability rules of garm: are weaker than those
of proximate cause.

Two important halakhic consequences follow from the fact that liability arises under tort prin-
ciples—i.e., from the fact that the homeowner caused the handyman to lose the other job—and
not under contract principles. First, for the homeowner to be liable, the handyman must have
been able to secure other job opportunities, which he “lost” by relying on the homeowner’s
instructions. If the handyman could not have received other work for the day, the homeowner
is not liable, as he did not cause the handyman any loss. (It becomes an interesting question of
Jewish law whether the handyman has the burden to show that he could have secured alterna-
tive employment or if the homeowner has the burden to show that he could not have; see Pitchei
Choshen, Sekbirut, Chapter 10 note 4.)

Second, because the homeowner’s liability arises in tort, the measure of damages is not what
the handyman would have collected under a contract with the homeowner but rather what the
handyman would have made from the alternative job offers. Of course, this counterfactual as-
sessment of damages can be difficult to determine, so in many cases it is reasonable to assume
that the handyman’s compensation for an alternative job would be the same amount he was go-
ing to receive for the homeowner’s job. This is what the deyanim assume in Chaya Plaut v. Anshei
Troy Synagogue (see below).

Note that the liability rules are different when a contractual relationship exists between the
handyman and the homeowner. Under a contractual relationship, such as when a kinyan was
performed or when the handyman commenced performance (see supra, note 4), the homeowner
must compensate even if the handyman could not have secured alternative employment, and
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A second view in the rishonim suggests that liability arises from a principle
of implied indemnification (#rev).® In their view, when the homeowner asks the
handyman to arrive at 8 the next morning, he is effectively instructing the handy-
man to turn down other jobs that would conflict and is implicitly agreeing to
indemnify the handyman from those losses, up to the value of the 8 o’clock con-
tract.” The basis of liability, on this view; is the homeowner’s implied commitment
to indemnify the worker (arev).®

A third view in the poskim holds that there is no pure-halakhic basis for liability
in this type of pre-contract case. On this approach, as a matter of halakhic private

moreover, the measure of damages is determined by what the homeowner was obligated to pay
the handyman for the 8 o’clock job, not what the handyman would have made in the next-best
alternative job offer. For these distinctions, see Ramban, Bava Metzia 76b (“kevan she-hitchilu be-
melakbab nitchayav me-ukbshav liten labem sekbaran meshalem kemo she-kibel alav, she-ke-shem she-shear
ba-devarim niknin be-kinyan, kakh sekbirut poalim niknet be-hatchalat melakbab...”); Shulchan Arukb,
Choshen Mishpat 333:2 and Shakh 333:11; Pitchei Choshen, Sekhirut 10:7 and note 18 therein; and
Chazon Ish, Bava Kamma 23:36 s.v. ve-nir’eh. Chazon Ish argues that if the basis for compensation
is contractual, the homeowner has a duty to pay the handyman on time (64/ talin), as if he had
earned his wages (“sekhar zeb hu sekbar poel mamash ve-lo garmi... ve-nireh de-over alav be-val talin”).
¢ See Ritva, Bava Metzia 73b s.. hai; Ritva, Bava Metzia 75b; Rabbi Akiva Eger, Derush ve-
Chidush, Bava Metzia 76b, Pitchei Choshen, Sekbirut 8:1 and note 4 therein.

7 Here I follow Ritva’s formulation that the indemnification is for the handyman’s loss of the
alternative job he could have accepted. Thus the amount of liability is set at the value of the job
the handyman “turned down” (or didn’t pursue) relying on the homeowner’s instruction. Ritva
writes: “chayav le-shalem lo mab she-hifsid be-bavtachato.” But see Pitchei Choshen, Sekbirut 8:1 who
writes, “chayav be-mab she-hivtiach lo,” which implies that the handyman collects expectation
damages—the value of the 8 o’clock contract.

The debate—whether the implied indemnification is for the value of the 8 o’clock contract or
for the value of the loss of the next best job offer—turns on whether the implied indemnifica-
tion rule works as a tort-like principle to protect the handyman from losing the value of the
alternative job offer or whether it works as a contract-like principle to secure the handyman’s
claim to the 8 o’clock contract. Understood this way, the debate about implied indemnification
(arev) tracks the discussion surrounding the common law’s promissory estoppel, and whether it
is a principle of tort or contract. See Randy E. Barnett & Mary E. Becker, Beyond Reliance: Promis-
sory Estoppel, Contract Formalities, and Misrepresentations, 15 HOFSTRA L. REV. 443 (1987).

On this point, note R. Akiva Eger’s formulation, Derush ve-Chidush, Bava Metzia 76, that an im-
plied indemnification makes it “as if there was a kinyan” (havey kemo kinyan).

8 Some commentators argue that this implied indemnification exists only in cases where the
handyman, relying on the homeowner’s word, actually turned down an alternative employment
offer. It is not sufficient, on this view, that the handyman cou/d have found other employment.
See Pitchei Choshen, Sekbirut Chapter 10 note 10, and Chapter 8:1 and note 4 therein. Other com-
mentators hold that for the homeowner to become liable under a theory of implied indemnifi-
cation, the homeowner must krnow that he’s causing the worker to lose other opportunities. On
this view, it is reasonable to infer the homeowner’s intent to indemnify the worker only when
the homeowner is aware of the loss he would be imposing. See Pitchei Choshen, Sekbirut Chapter
11 note 22 and note 38.
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law the homeowner should not be liable at all: his actions are too weak to rise to
the level of a tort, and there is no reason to read-in an implicit indemnification.
Rather, the homeowner’s duty to compensate arises out of a public policy tekanah
(enactment) that was instituted to protect parties from losses when relying on the
other party in a pre-contractual relationship.? Although there is no pure-halakhic
basis to hold the homeowner liable to compensate the worker before there is any
contract, chazal sought to deter parties from canceling work-arrangements when it
would detrimentally affect the other party who reasonably relied on the arrange-
ment, and to protect the interest of the party who would otherwise suffer a loss.

There are, then, three possible bases for the homeowner’s liability to compen-
sate the handyman for depriving him of alternative employment opportunities:
tort (garmi), implied indemnification (#rev), or public policy (takanah).”

Whatever the ground of liability, Jewish law does require an inquiry into whether
the handyman in fact could have received alternative employment opportunities.”
The dayanim in Chaya Plaut v. Anshei Troy Synagogue determined that “Mrs. Plaut
would likely have found an alternative position if the Synagogue had informed her
[earlier in the yearl.”

The dayanim in Chaya Plaut v. Anshei Troy Synagogue seem to hold that the
Synagogue’s signaling to Mrs. Plaut that she would have long-term employment
and then notifying her in late May without prior warning that her contract would
not be renewed is analogous to the homeowner-handyman case. In the dayanim’s
view, the Synagogue caused Mrs. Plaut to lose alternative employment opportuni-
ties by not notifying her earlier in the year, and therefore it has a duty to compen-
sate. The dayanim’s ruling might be supported by an industry-wide norm—itself a

9 Netivot Ha-Mishpat 333:3. See also Tosefta, Bava Metzia 11:27 and Shut Shaar Ephraim no. 138.

" Note that whatever the ground of liability—whether it is tort (gzrmz), implied indemnifica-
tion (arev), or public polity (tzkanab)—these same halakhot also protect the homeowner from
a worker who cancels if the cancellation will cause the homeowner an immediate or irreparable
loss (davar ba-aved). The principles underlying these halakhot are not designed to protect work-
ers specifically but parties who make pre-contractual arrangements and appointments. The Tal-
mud discusses several cases where the worker can become liable for the employer’s losses when
the employer relies on a pre-contractual arrangement (e.g., no inyan) and the worker fails to
perform. These include a person who arranges with a band to perform at a wedding or a funeral
but the band never shows up, and an arrangement with a worker to harvest and process flax
fibers (which ruin if not processed immediately). See Bava Metzia 75b and 76b; Rashba, Bava
Metzia 76b; and Hagahot Ashri, Bava Metzia 6:2 (thayavim le-shalem kol befsedo”).

" See Shulchan Arukh, Choshen Mishpat 333:2 and Pitchei Choshen, Sekbirut 10:4.
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function of hiring schedules in Jewish day schools—to notify day school teachers

early in the year if their contract will not be renewed.”
B. The Po’el Batel Rule

Having decided that the Synagogue has a duty to compensate, the dayanim
consider the amount owed. The dayanim begin with Mrs. Plaut’s salary for 2002-
2003 ($10,600) as their point of departure,” but argue that the amount should
be reduced in accordance with the poe/ batel rule. This rule, which appears in the
Talmud (Bava Metzia 76b) and is codified in Shulchan Arukh (Choshen Mishpat
333:2), provides that when an employer is obligated to pay damages for causing a
worker to lose alternative employment opportunities, the damages should be re-
duced in consideration of the benefit the worker receives by not having to engage
in labor.

Suppose, for example, that relying on the homeowner’s instruction to show up
at 8 the next morning, the handyman turned down a labor-intensive job that would
have paid $500. When the homeowner cancels and thereby becomes liable for
causing the worker to lose the $500 job, the poe/ batel rule says that the $500 liabil-
ity should be offset and reduced by the benefit the worker receives by not having
to do labor-intensive work.

How is the poé/ batel reduction calculated? Rashi explains (Bava Metzia 76b s.v.
oseb) that we evaluate how much less pay a worker would be willing to receive to not
have to do the difficult labor but still get paid. Suppose that I rely on your promise
to hire me tomorrow at 8 and turn down a job to de-weed someone else’s garden
that was worth $500. De-weeding is difficult labor, and I'd be willing to lower my
pay to $300 for a leisurely job like watering flower pots. When you cancel the 8
o’clock job and become liable to compensate me for my loss of the $500 job offer
that I turned down relying on your promise, the po¢/ bate/ rule reduces the amount
you owe me from $500 to $300, since I capture the $200 benefit of not having
to do the difficult labor. If I capture further benefit by not having to work at all,

2 Absent such a norm, we might wonder whether the Synagogue had any duty to inform Mrs.
Plaut that her contract would not be renewed given that it was set to expire at the end of the
school year.

5 Strictly speaking, the baseline of liability would be the value of the job Mrs. Plaut “lost” by
relying on the Synagogue. But as we saw earlier, in some cases it’s reasonable to assume that the
two amounts will more or less converge.
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then the po’el batel rule would reduce the amount even further—by the amount of
benefit I receive by getting the day off.™+

Some poskim suggest that instead of evaluating the subjective benefit in each
case, the poe/ batel reduction should be standardized (at least in simple cases) and
valued at 50% of the contract price.” The dayanim in this case follow the 50% rule.
They take Mrs. Plaut’s compensation from 2002-2003 ($10,600) as the baseline
for the Synagogue’s liability and reduce it by 50% (to $5,300) in consideration of
the poé/ batel rule. In their view, Mrs. Plaut’s benefit of not having to teach and
prepare classes for 2003-2004 was worth 50% of her contract.”

C. Contributory Negligence

The final consideration the dayanim raise is whether Mrs. Plaut was partially
responsible for her own loss by not clarifying her employment status earlier in the

year. They write:

“IWle find that the Synagogue is not solely responsible for Mrs. Plaut’s
being without a replacement position for 2003-04. While Mrs. Plaut be-
lieved that her job at the Synagogue was secure, she had only two years of
tenure at the Synagogue, a year-to-year contract (the second year of which
was oral, rather than written), and an ill/unavailable supervisor. In this con-
text, she should have proactively sought to clarify her employment status for

the following year earlier in 2003.”

4 See Rashi, Bava Metzia 76b, s.v. aval and s.v. oseh.

5 See Taz, Choshen Mishpat 333 s.v. she-eino, citing Rabbenu Chananel and a teshuvab of Rashi.

1 The dayanim’s use of the poel batel reduction in Chaya Plaut v. Anshei Troy Synagogue is not as
straightforward as it might appear. The Talmud (Bava Metzia 77a) conditions applying the poe/
batel rule on the worker benefiting in fact from not having to work, and it recognizes that in
some cases the worker receives no benefit from not working. In such cases, there is no basis for
reducing the award. The Talmud (Bava Metzia 77a) offers an example of a mover who benefits
from the workout of heavy lifting (ekhlushey de-mechoza). Since the worker benefits from the la-
bor—it saves him a trip to the gym—he is entitled to be paid in full when the employer cancels
on him. Another example might include a surgeon who wants to keep up her surgical skills and
therefore receives no benefit from the patient canceling.

Some rishonim discuss the case of a Torah teacher who enjoys teaching. These rishonim argue
that if the employer cancels, the teacher or rebbe would be entitled to their full salary (without
a poel batel reduction) since they receive little or no benefit from not teaching. See Teshuvor
Ha-Rashba 1:643 (“im melamed zeb nebeneh be-limmudo yoter me-heyoto batel noten lo sekbaro mishalem,
ve-im lav noten lo ke-poel batel”); Mordekbai, Bava Metzia 346; and Shulchan Arukh, Choshen Mishpat

335:1.
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In finding Mrs. Plaut partially responsible for her loss, the dazyanim are engaged
in an analysis of Mrs. Plaut’s contributory negligence. They found the Synagogue
liable for not notifying Mrs. Plaut earlier in the year; now they find Mrs. Plaut par-
tially responsible for not clarifying her employment status, given her short tenure
and her year-to-year contract.

Having determined that Mrs. Plaut was contributorily negligent, the dayanim re-
duce the final award by about 25%, from the poe/ batel amount of $5,300 to $4,000.
The dayanim’s reduction of the Synagogue’s liability based on Mrs. Plaut’s contrib-
utory negligence parallels the common law doctrine of comparative negligence,
which reduces the amount of damages a plaintiff can recover based on the degree
to which the plaintiff’s own negligence contributed to the harm.”

In sum, the dayanim found the Synagogue liable for terminating Mrs. Plaut so
late in the year, which caused her to lose other employment opportunities. To as-
sess the amount of damages, the dayanim start with the value of Mrs. Plaut’s con-
tract with the Synagogue from 2002-2003 ($10,600) but cut it in half (to $5,300)
because of the poe/ batel rule. The dayanim then reduce that amount by about 25%
(to $4,000) in consideration of Mrs. Plaut’s own negligence. Ultimately, the daya-
nim award Mrs. Plaut $4,000.

7 Here the dayanim appear to be working under pesharab kerovah la-din. See Rabbi Itamar
Rosensweig, Pesharab V5. Din, JEWISHPRUDENCE (April 2020), available at https://bethdin.org/
pesharah-vs-din/.

Jewish law does recognize a principle of contributory negligence according to which the defen-
dant would not be liable @z 2// if the defendant was found to be more negligent than the plaintiff.
See, e.g., Yerushalmi Bava Kamma 2:8; Rambam, Chovel 1:11; Tosafot, Bava Kamma 4a s.v. kevan;
Ramban, Bava Metzia 82b (“ha-sheni pasha be-atzmo”); Shita Mekubetzet, Bava Kamma 27b s.v. od kat-
vu. See also Ralbag, Parshat Mishpatim, pg. 227, who holds that the defendant is not liable so long
as the plaintiff was equally negligent (“she-lo yitchayev ha-mazik... im hayah ba-nizak bu ba-poshea
yoter be-hagat ba-nezek lo.... ve-kben ha-inyan im bayu shneibem be-madregah achat me-ha-peshiah”). But
there is no clear indication that Jewish law recognizes a principle that would reduce the defen-
dant’s liability in proportion to the plaintiff’s comparative negligence.

There is, however, a possible halakhic paradigm for comparative negligence, in Jewish law’s prin-
ciple of joint tortfeasors. According to this principle, each tortfeasor is liable in proportion
to his contribution to the damage. See, e.g., Pitchei Choshen, Nezikin 10:25-277 and 10:31 note 77.
Arguably, this principle can be extended to the case where the plaintiff (niz4k) is negligent by
considering the plaintiff, conceptually, as one of the tortfeasors by having contributed to his own
loss. He would then be responsible for “his share” of the liability, which would reduce his co-
tortfeasor’s (the defendant’s) liability in proportion to the plaintiff’s contribution to the harm.
For this kind of argument, see Or Sameach, Nizkei Mammon 12:19 and Pitchei Choshen, Nezikin
Chapter 10 note §5. What is controversial about this move is that it views the plaintiff as both
plaintiff (nizak) and defendant (mazik) in the same cause of action.
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ITI. SEcULAR LAw ANALYSIS

In Chaya Plaut v. Anshei Troy Synagogue, the dayanim determined that the case should
be decided according to pure halakhic principles, and not according to secular
law through halakhic incorporation of commercial custom (zinbag ba-sochrim).® In
this section we consider whether a different outcome would have been reached if
the dayanim had decided the case according to secular law principles.

How would the outcome of this case differ under a secular law analysis? The
plaintiff’s claim might be analyzed as a breach of contract claim, or under a prom-
issory estoppel (reliance) theory. However, it is unlikely that she would have been
able to recover any damages on either claim—particularly in New York, which is

especially protective of an employer’s right to discharge an employee at any time.”
Breach of Contract

To establish a breach of contract claim, a plaintiff must show that an enforceable
contract existed prior to the alleged breach. In this case, Mrs. Plaut would have
had to establish that a teaching contract for the 2003-2004 school year already ex-
isted on May 27, 2003, when the Synagogue informed her that her contract would
not be renewed. If such a contract did exist, then the Synagogue may well have
breached it.

However, the parties in this case do not appear to have entered into either an
express or implied contract for the 2003-2004 school year. An express contract
is “a promise stated in words either oral or written,”° while an implied contract
is inferred from the conduct of the parties and “the facts and circumstances of

the case.” The decision makes clear that the parties never expressly contracted

®  See Rabbi Itamar Rosensweig, Commercial Custom and Jewish Law, JEWISHPRUDENCE (June
2020), available at https://bethdin.org/commercial-custom-and-jewish-law/ (discussing which
factors determine whether a case should be decided according to mzinhag ba-sochrim or the other
principles of Choshen Mishpat).

9 See, e.g., Murphy v. Am. Home Products Corp., 448 N.E.2d 86, 91 (N.Y. 1983) (stating that
where “employment was at will, . . . the law accords the employer an unfettered right to termi-
nate the employment at any time”). Although in this case Mrs. Plaut’s employment may have
been for a fixed term and was thus not technically at will, an employee is employed at will for the
purposes of the renewal of an expired fixed-term contract, as the employer has no duty to renew.
See Rosen v. Vassar College, 525 N.Y.S.2d 399 (N.Y. App. Div. 3d Dept. 1988).

2 Maas v. Cornell U, 721 N.E.2d 966, 969 (N.Y. 1999) (quoting Restatement (Second) of Con-
tracts § 4 (1981).

2 Bader v. Wells Fargo Home Mortg. Inc., 773 F. Supp. 2d 397, 413 (S.D.N.Y. 2011 (quoting
Bear Stearns Inv. Products, Inc. v. Hitachi Automotive Products (USA), Inc., 401 B.R. 598, 615
(S.D.N.Y.2009)).
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for the 2003-2004 year. But Mrs. Plaut may argue that an implied contract was
formed by the Synagogue keeping silent until it was too late for her to find another
position for that school year.

However, an implied contract argument would likely fail, because the Synagogue
never provided an affirmative indication of its intent to rehire her for the 2003-
2004 school year. A court may recognize an implied contract where the parties
have, through their actions, indicated an intention to contract.”> However, “mere
silence or inaction {by the party to be charged} is insufficient,”” and a contract
“will not be implied unless the meeting of the minds was indicated by some in-
telligible conduct, act or sign.” As the decision notes, both parties had stayed
silent regarding Mrs. Plaut’s employment status for the 2003-2004 school year. It
is thus unlikely that a court would infer that an implied contract had indeed been
reached. And if there was no legally cognizable contract, then there would be no

basis for asserting breach.
Promissory Estoppel

If there was no contract and thus no breach, the most relevant common-law doc-
trine might be promissory estoppel. Promissory estoppel allows a court to enforce
a promise which is otherwise unenforceable as a contract, when the plaintiff rea-
sonably relied on that promise to his or her detriment. To sustain a promissory
estoppel claim, a plaintiff must allege “a clear and unambiguous promise; a rea-
sonable and foreseeable reliance by the [plaintiffl; and an injury sustained by the
[plaintiff} by reason of his reliance.”

In this case, Mrs. Plaut could argue that she relied on the Synagogue’s March
2002 indication of long-term employment by not seeking other employment for
2003-2004 until it was too late to do so. However, a promissory estoppel claim

22 Maas v. Cornell U, 721 N.E.2d 966 (N.Y. 1999).

»  In re Goodman, 790 N.Y.S.2d 837, 843 (N.Y. Sur. 2005), aff’d sub nom. Goodman v. Druck,
821 N.Y.S.2d 918 (N.Y. App. Div. 2d Dept. 2006) (“While an agreement can be implied, the
agreement must be clear, unambiguous and unequivocal.”).

4+ Baltimore & Ohio R.R. v. United States, 261 U.S. 592, 598 (1923). Implied contracts some-
times are formed where parties continue to perform under an express contract even after the
contract has expired by its own terms. See, e.g., Watts v. Columbia Artist. In those cases, a court
might assume that the terms of the original contract apply to the new implied contract. Id.
However, this is inapplicable in our case where Mrs. Plaut was told before the start of the school
year that her services would not be necessary.

»  Esquire Radio & Elecs., Inc. v. Montgomery Ward & Co., 804 F.2d 787, 793 (2d Cir. 1986)
(quoting Restatement (Second) of Contracts § 90).
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would likely fail on the first element, because the Synagogue did not clearly and
unambiguously promise it would renew Mrs. Plaut’s contract. According to the
pesak din, the Synagogue merely “conveyed the sense” that it would employ her
long-term.

In a case with similar facts, a school informed a teacher orally and in writing that
she would be offered a contract for the following school year. *¢ In May, the school
then informed the teacher that she would not be rehired after all.” The court dis-
missed the teacher’s promissory estoppel claim, finding that the school’s promise
to renew her contract lacked the requisite definiteness, and “manifested no pres-
ent intention” to enter into a contract.”® In our case, the Synagogue’s promise was
even more nebulous and thus almost certainly unenforceable under promissory
estoppel.”

Moreover, a promissory estoppel claim under New York law would be even less
likely to succeed: several cases have suggested that promissory estoppel in the
employment context is generally unavailable in New York.>*> This is because the
jurisdiction’s strong presumption that an employee may be terminated at will may
make reliance on a promise of continued employment by definition unreasonable.”

Damages

Finally, with respect to damages, damages awarded for breach of contract usually
consist of expectation damages, which aims to put the non-breaching party in
the same position it would have been had the contract been performed.”> In this
case, expectation damages would be the salary Mrs. Plaut would have received for

the 2003-2004 school year, less any costs saved (e.g., travel costs). Expectation

¢ D’Ulisse-Cupo v. Bd. of Directors of Notre Dame High Sch., 202 Conn. 206, 208 (1987).

27 1d. at 208-09.

3 1d. at 214-15. The court in D’Ulisse conceded the teacher may have a valid negligent misrep-
resentation claim. Id. In our case, a negligent misrepresentation claim arising out of the Syna-
gogue’s failure to inform Mrs. Plaut of its search for a rabbi who would replace her would likely
fail under New York law, which recognizes negligent misrepresentation only when there is a
fiduciary duty between the parties. A fiduciary duty is generally not recognized in an employee-
employer relationship. Stewart v Jackson & Nash, 976 F.2d 86, 9o (2d Cir. 1992).

»  See Kelly v. Chase Manhattan Bank, 717 F. Supp. 227, 236 (S.D.N.Y. 1989) (employer’s “general
assurances of longevity with the company . . . cannot form the basis of a promissory estoppel”).
3 See, e.g., Emmons v. City Univ. of New York, 715 F. Supp. 2d 394, 422 (E.D.N.Y. 2010), modi-
fied (July 2, 2010) (“New York law ... does not recognize promissory estoppel in the employment
context”); see also Smalley v. Dreyfus Corp., 10 N.Y.3d 55, 59 (2008).

*  See Smalley v. Dreyfus Corp., 10 N.Y.3d 55, 59 (2008).

#  See Emposimato v. CICF Acq. Corp., 932 N.Y.S.2d 33, 36 (N.Y. App. Div. 1st Dept. 2011).
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damages would further be subject to the plaintiff’s reasonable efforts to obtain

alternative employment.

Damages awarded for promissory estoppel claims “may be limited as justice
requires,”” and can consist of either reliance damages—actual losses incurred
upon reliance on the promise—or expectation damages—the value of the
promise had it been kept. These would also be subject to the plaintift’s rea-
sonable efforts to mitigate her damages.’*

CONCLUSION

This article analyzes the pesak din issued by the Beth Din of America in Chaya
Plaut v. Anshei Troy Synagogue. It provides an in-depth analysis of the halakhic prin-
ciples underlying the decision, and also provides a comparative perspective by
considering how the case might have fared under secular law.

»  Restatement (Second) of Contracts § 9o.

3 See Cyberchron Corp. v. Calldata Sys. Dev, Inc., 47 F.3d 39, 46 (2d Cir. 1995). The damages
available under promissory estoppel reflect the larger question of whether the basis for liability
in promissory estoppel sounds in tort law or contract law. See supra note 6; Mary E. Becker,
Promissory Estoppel Damages, 16 Hofstra L. Rev. 131, 133-34 (1987). Reliance damages correspond
to a tort theory of liability, while expectation damages correspond to a contract theory. Id. at 133.
However, Conceptually, the value of lost opportunities is a kind of reliance damages. However,
courts often limit reliance damages to actual costs incurred and do not include the value of lost
opportunities, even where they arguably exist. Id. In those cases, the measure of expectation
damages may in fact be the more complete measure of reliance. Id. at 133 n.13. See also suprz note
4, 6. Still, in the present case, even if a court would allow lost opportunities to be included in
reliance damages, it is unclear whether Mrs. Plaut would have been able to prove with sufficient
certainty that she would have found another job had she been informed earlier.
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Contributory Negligence and

Comparative Negligence in
Jewish Tort Theory

Rabbi Itamar Rosensweig and Rabbi Alex Maged'

INTRODUCTION

When one party acts negligently;> and harms another party as a result, the negli-
gent party must compensate the victim for their damages. Suppose, however, that
the victim also acted negligently; and that their own negligence was partly respon-
sible for the harm that they sustained. Should the negligent victim’ retain a right
to compensation in such circumstances? If so, should the negligent victim receive
full compensation, or should their damages award be reduced to reflect the partial
responsibility that they bear for their own harm?

In the United States, jurisdictions vary on their approach to this issue. Several
states have adopted a strict “contributory negligence” rule. Under this rule, a plain-
tiff’s right to recovery is completely barred if they bear any responsibility for the
accident which produced their harm. Thus, a plaintiff who is even 5% responsible
for an accident will not recover any damages.

Most states, however, have adopted the more lenient “comparative negligence”
rule. Under this rule, a plaintift’s right to recovery is merely reduced in proportion
to their responsibility for an accident. Thus, a plaintiff who is 5% responsible for
an accident will still recover 95% of their damages.

Finally, some states have adopted a middle-of-the-road, “modified compara-

tive negligence rule.” Under this rule, a plaintiff’s right to recovery is reduced in

1 Rabbi Itamar Rosensweig is a dayan and chaver beth din at the Beth Din of America and
a maggid shiur at Yeshiva University. Rabbi Alex Maged received his J.D. from Harvard Law
School and formerly served as a legal intern at the Beth Din of America.

2 Atort is a civil wrong that causes a claimant to suffer loss or harm, resulting in legal liability
for the tortfeasor, i.e. the person who commits the tortious act. Our focus in this article is on
unintentional torts, which include both negligence and strict liability torts. As we will touch
upon further in this article, negligence includes harms that a reasonable person can be expected
to have foreseen and taken precaution to prevent, whereas strict liability torts include even
harms that may not have been reasonably foreseeable or preventable.

3 Throughout this article, we will use the terms “negligent victim” to refer to tort victims who
bear some responsibility for their injuries. In using the former phrase, we do not mean to limit
our discussion to victims whose conduct formally qualifies as negligent under the law of the
governing jurisdiction.
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proportion to their responsibility for an accident, but is barred completely if their
negligence rises above a certain threshold—typically around 50%. Thus, for in-
stance, a plaintiff who is §% responsible for an accident will recover 95% of their
damages, but a plaintiff who is 60% responsible will recover nothing.

In Jewish law; meanwhile, the principles governing a victim’s right to recover when
he negligently contributes to his own harm are less clearly articulated. Our goal in
this article is to identify those principles. First, in Part I, we consider Talmudic case
law that supports a halakhic theory of “contributory negligence”—a theory under
which a tort victim’s recovery would be totally barred on account of their own re-
sponsibility for the harm they sustained. Second, in Part II, we consider Talmudic
case law which might support a halakhic theory of “comparative negligence”—a
theory under which a tort victim’s recovery would be partially diminished, but not
totally barred, on account of their responsibility for the harm they sustained.*

I. CoNTRIBUTORY NEGLIGENCE IN HALAKHA

In this section, we examine halakhic sources that provide a basis for completely
withholding recovery from a tort victim who bears some responsibility for their
injuries. First, we will introduce two overarching theories of tort liability—fault-
based liability vs. cause-based liability—and argue that halakhic commentators
invoke both general theories of liability as possible grounds for withholding tort
recovery from a negligent victim. Second, we will consider, in greater detail, sev-
eral fault-based rationales for withholding recovery from a negligent victim. Third,
and finally, we will consider in greater detail the cause-based rationale for with-

holding recovery from a negligent victim.

A. Fault-Based Liability (11¥y2 yw9) vs. Cause-Based Liability

1. The Overarching Theories

Tort theory offers two distinct approaches for holding a defendant liable when he

unintentionally harms another. The first approach focuses on the defendant’s fau/t

+  Although our introductory example featured a tortfeasor who committed the tort of neg/i-
gence, the principles of contributory and comparative negligence may also apply when tortfea-
sors commit strict liability torts. For cases in American law where the negligence of the victim
served to bar or reduce the tort damages that they could recover from plaintiffs who were oth-
erwise strictly liable, see Gary D. Spivey, Annotation, Products Liability: Contributory Negligence or
Assumption of Risk as Defense Under Doctrine of Strict Liability in Tort, 46 A.L.R.3d 240 (1972).
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or blameworthiness. Under this approach, if, for instance, the defendant could have
reasonably foreseen that their actions might harm the plaintiff, and if the defen-
dant could and ought to have taken reasonable precautions to avoid harming the
plaintiff, then they may be at fault for that harm, and would have to compensate the
plaintiff for that reason. This is the basic premise underlying negligence liability:.

The second approach, by contrast, focuses on the fact that the defendant caused
harm, irrespective of whether they are at fault. Under this approach, even if, for in-
stance, the defendant could not have reasonably foreseen that their actions might
harm the plaintiff, the very fact that their actions caused harm may provide sufficient
reason to require compensation. This is the basic premise underlying strict liability’

In Jewish law, a tortfeasor’ liability for unintentional harms can be either cause-
based or fault-based, depending on the context. For instance, harms caused by the
tortfeasor’s direct actions are generally subject to strict liability. The tortfeasor
is liable for causing harm, regardless of whether his actions are blameworthy® By
contrast, certain harms caused by property under one’s custodianship generate li-
ability only if the custodian acted negligently.’

Given that Jewish law assigns liability to tortfeasors on both fault-based and
cause-based grounds, the distinction between these two theories of liability
may help us evaluate how a tort victzm5 conduct affects his right to recover un-
der Jewish law. Suppose, that is, that Jewish law does bar the recovery of a tort
victim who participated in bringing about his or her own injuries. How do we
account for this reduction? Is the victim’s recovery reduced because they bear
some fault for their injuries? Or, is the victim’s recovery reduced simply be-
cause they participated in causing their own injuries, irrespective of whether

they are at fault?® As we will show below, there are authorities in support of

5 See John C.P. Goldberg and Benjamin C. Zipursky, The Strict Liability in Fault and the Fault in
Strict Liability, 85 Ford. L. Rev. 743 (2016); Richard Epstein, A Theory of Strict Liability, 2 Journal
of Legal Studies 151 (1973); Ernest Weinrib, The Idea of Private Law (1995), pp. 145-203. See also
Shana Schick, Negligence and Strict Liability in Babylonia and Palestine: Two Competing Systems of Tort
Law in the Rulings of Early Amoraim,” 29 Diné Israel 139.

¢ See, e.g., Bava Kamma 26a (“adam mu’ad le-’olam bein shogeg bein mezid bein ‘er bein yo-
shen”). Despite the unequivocal formulation of this principle, note that some commentators
carve out certain categories of harms for which persons are not actually held strictly liable. See
Tosafot Bava Kamma 27b, s.v. shemucel.

7 See, e.g., Bava Kamma 55b; Bava Kamma 45a and Rashi ad. loc., s.v. kaltah; Shulchan Arukh
Choshen Mishpat 396:1 (henceforth simply “Choshen Mishpat”).

8 Strictly speaking, of course, the conceptual reason for holding a tortfeasor liable for harm
need not be the same as the reason for barring a tort victim from recovering for that harm. For
example, one could theoretically hold that tortfeasors should be liable for harms which are their
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either position.? Nor is this distinction merely academic; in some cases, as we

will see, the legal outcome of a tort case may turn on precisely this distinction.
2. The Authorities

The Talmud includes numerous cases in which a tort victim participates in their
own harm and cannot seek recovery against the tortfeasor for that harm. One
prominent example (“the walking case”) involves a barrel-carrier walking on a pub-
lic street who comes to a sudden stop, leading the beam-carrier walking behind to
collide into him and break his barrel.” Another prominent example (“the sleeping
case”) involves a plaintiff who decides to lie down beside another person who is al-
ready sleeping, or to place vessels beside that person. The plaintiff is then injured,
or his vessels are then damaged, by that sleeping person, who rolled over in his
slumber.” In neither case may the victim recover damages for their injuries.

Many authorities explain the victim’s bar to recovery in these cases as a function of
the victim'’s carelessness or negligence. Ramban, for inStance, comments that in the sleep-
ing case, “the second one {i.e. the victiml} acted negligently/carelessly again§t himself
Gnishum de-sheni pasha’ be-atzmo),” and similarly; that in the walking case, “it is because
of the victim’s negligence/carelessness that they exempt {the defendantl (zishum
peshiuab de-nizak patru be-hu)” Similar formulations, all highlighting the “carelessness/
negligence (peshizh)” of the victim in one or both of these cases, appear in the works
of the Rambam, Tur, Shulchan Arukh and Sema.’ These commentators appear to
ground the legal outcome of our cases in a fzult-based (peshiab) theory of liability.

By contrast, Tosafot explain the victim’s loss of recovery in these cases not in

fault, but that victims should be barred from recovering for harms which they helped cause. In
this section, we are primarily interested in the conceptual ground for barring a victim’ recovery.
As such, references to fault- or cause-based theories of liability should be understood as apply-
ing to the specific question of why a victim should be barred from recovering from a tortfeasor,
without implying any position on the question of why a tortfeasor might be compelled to com-
pensate that victim, in the first place.

9 To be sure, halakha recognizes four distinct categories of tortfeasors (shor; bor; maveh, and
bever), each subject to its own rules of liability. See Bava Kamma 2a. It is thus conceivable that
the halakhic treatment of negligent victims might depend upon the category of tortfeasor un-
der discussion. For purposes of this article, however, we will not be wading into these subtler
distinctions. Our aim instead is to outline, more broadly, the theoretical conditions under which
halakha might adopt any version of a contributive or comparative negligence rule.

*° Bava Kamma 32a.

" Yerushalmi Bava Kamma 2:8.

2 Ramban, Bava Metzia 82b, s.v. ve-ata.

3 Rambam, Hilkhot Chovel U-Mazik 1:11; Tur Choshen Mishpat, 421:6; Shulchan Arukh
Choshen Mishpat 421:4; Sema ad. loc., s.v. poshea.

106 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI ITAMAR ROSENSWEIG AND RABBI ALEX MAGED

terms of the victim’s carelessness, but instead, simply as a function of the victim’s
causal role. Commenting on the sleeping case, Tosafot write that the tortfeasor is
exempt because “others caused it/him (2 w73 an).”+ A clearer formulation appears
in the novella of R. Nachum Partzovitz, who writes that, according to Tosafot,
the tortfeasor is exempt in this case because the victim “is the one who caused
the damage (P77 073w X177 ).”5 These commentators appear to ground the legal

outcomes of our case in a cause-based theory of liability."
3. The Practical Difference

Although Ramban and Tosafot’s theories both produce the same outcome in our
two cases, their theories diverge in several critical respects. Perhaps the best way
to appreciate this difference is to recognize the legal problem which prompted
their analysis in the first place. As referenced above, tortfeasors who cause harm
through their direct actions (7> 07X) are generally held strictly liable.” Yet the
Talmud exempts both the beam-carrier and the sleeper in the cases just consid-
ered, forcing commentators to identify why the exceptional feature of these cas-
es—the participation of the victim in producing his own injuries—leads to their
anomalous outcomes. Ramban and Tosafot diverge on several key issues as they
attempt to explain this anomaly.

First, Ramban and Tosafot diverge on whether the tortfeasors in our cases actu-
ally committed cognizable torts. According to Ramban, the tortfeasors did commit
cognizable torts—they are merely exempted from liability for those torts because of
the victim’s conduct. According to Tosafot, however, the tortfeasors actually did not
commit any cognizable tort in the first place—their causal relationship to the harm
is completely eclipsed by that of the victim, and as such, they actually fail to satisfy
the element of causality required to establish even the basic case for tort liability.”

4 Tosafot, Bava Kamma 4a, s.v. keyvan. Although it is not clear how precisely one ought to
parse Tosafot’s phrase “hem garmu lo,” the phrase clearly allocates causative responsibility for the
damage to the tort victim rather than to the tortfeasor.

See also Maharitz Chayot, Bava Kamma 4a, who writes that, according to Tosafot, the tortfeasor
is exempt because “the actions of others caused it/him” (99 73 0™nK "wyn”).

5 Chiddushei R. Nachum (Partzovitz), Bava Kamma 4a, par. 111.

¢ For a cause-based explanation of the walking case, see Tosafot Bava Kamma 32a, s.v. wve-
ha. Tosafot explain that the plaintiff barrel carrier who stopped short is barred from recov-
ery because “by stopping, he caused {the defendant beam carrier}f” to collide with him
(“‘nnya® 0 nhan Hva”).

7 See supra, n. 6.

¥ Cf. Tosafot, Bava Kamma 27b, s.v. shemutl. Tosfaot explain that the damage caused in the
“sleeping case” and the “walking case” is non-cognizable because it is characterized as “7123 018,”
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Second, and derivatively, Ramban and Tosafot diverge on whether tort victims
who participate in their own injuries are subject to any special doctrine in halakhic
tort theory. Put another way, Ramban and Tosafot disagree on the fundamental
issue at the heart of our inquiry: whether Jewish law recognizes contributory neg-
ligence as an independent tort principle. According to Ramban, Jewish law does
recognize such a principle. After all, for Ramban, the victim’s conduct in our cases
is the only factor barring their recovery for the otherwise cognizable tort com-
mitted against them. Thus, it is specifically because the victim was contributorily
negligent that they cannot collect against the tortfeasor. According to Tosafot,
by contrast, Jewish law may not recognize a principle of contributory negligence.
After all, for Tosafot, the victim’s conduct in our cases is relevant only insofar as it
brings the tortfeasor’s causal contribution to their injury below the threshold for
cognoscibility. Thus, it is not specifically because the victim hurt themselves that
they cannot collect against the tortfeasor. Rather, any external factor which re-
duces the tortfeasor’s causal contribution to the victim’s harm would produce the
same result—whether or not that factor was supplied by the victim themselves.

To illustrate these differences practically, let us consider the following hypo-
thetical case. Suppose that Levi places Shimon’s vessels beside Reuven, who is
sleeping, and Reuven damages those vessels in his sleep. Is Reuven, the sleeper,
liable to Shimon? According to Ramban, Reuven is indeed liable: he has commit-
ted a cognizable tort, and since Shimon played no role in his own harm, Ramban’s
rule would not bar him from recovery” According to Tosafot, by contrast, Reuven
is not liable: he has not committed a cognizable tort, because Reuven’s causal con-
tribution to Shimon’s harm is no greater when a third-party places Shimon’s vessel
beside him than it is when Shimon places those vessels there himself. As between

Shimon and Reuven, then, Tosafot’s rule would indeed bar Shimon from recovery:*

i.e. a totally unavoidable mishap. In this sense, Tosafot’s comment on 27b is consistent with
their comment on 4a. The plaintiff’s decisive causal role in bringing about the harm eclipses
whatever causal role the defendant might have played. Therefore, the defendant’s relationship
to the harm is considered legally inconsequential “373 O1X.”

' Cf. Shitah Mekubetzet Bava Kamma 21b, s.v. ve-/o, citing R. Yehonatan.

2 Cf. Pitchei Choshen, Nezikin 6:1 n. 27; Chiddushei R. Nachum Bava Kamma 4a par. 111. An-
other important difference between the views would arise in a case where, by hypothesis, the
defendant was the indisputable cause of the harm but the plaintiff, through his negligent conduct,
contributed in some minor way to his own harm. By construction, the defendant in such a case
would be the clear cause of the harm. Thus, according to Tosafot, the defendant would be liable,
since Tosfaot holds that the plaintiff can recover so long as the defendant caused the harm. Ac-
cording to Ramban, however, it is at least possible that the minor contributory negligence of the
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4. The Specific Theories

In the preceding discussion, we examined two overarching theories of liability that
explain why a tort victim who participates in their own harm forfeits their right
to be compensated: a fault-based rationale and a cause-based rationale. While
this dichotomy does not capture all the possible fine-grained halakhic theories
for barring a negligent victim from tort recovery, the cause/fault distinction does
provide a helpful framework for organizing those theories. We will therefore use
that framework in the next sections as we consider, in closer detail, the different
grounds upon which halakhic authorities bar a negligent victim from tort recovery.
First, we will consider fault-based theories: theories under which a negligent vic-
tim is barred from recovery because their own conduct is faulty in some way, or
because their conduct somehow reduces the fault borne by the tortfeasor for their
injuries. Second, we will consider the cause-based theory in greater detail: the theory
under which a negligent victim is barred from tort recovery because their conduct
vitiates the causal link between the tortfeasor’s conduct and their own injuries.

B. Fault-Based Theories: Tort Victims Harm of Self (7°woix pri1vws), Tort
Victim’s Harm to Tortfeasor (7728 naw:), and Tort Victim’s Waiver of Harm (7%°1n)

Under a fault-based theory, a negligent victim is barred from recovery because
their own conduct is faulty in some way, or because their conduct somehow re-
duces the fault of the tortfeasor. Commentators appear to offer three distinct
explanations for how the victim’s participation affects the allocation of fault.

The first possibility is that a negligent victim forfeits recovery because, through
their negligence, they have harmed themselves. This is perhaps the most straight-
forward fault-based theory. Under this theory, the tortfeasor still bears fault for
harming the victim; however, the victim loses their right to collect because they
have directed against themselves the same sort of faulty conduct of which they
accuse the tortfeasor. This appears to be the theory articulated by Ramban

plaintiff would bar him from recovery. Whether Ramban would in fact bar the plaintiff’s recovery
in such a case turns on the threshold question of how much negligence is required on the part of
the plaintiff in order to bar him from recovery. Since Ramban does not address this question, see
infra Sec. D, it is an open question whether, in this constructed case, the plaintiff could recover.

> Cf. Page Keeton and William Lloyd Prosser, Prosser and Keeton on Torts (1984), p. 452 (“Many
theories have been advanced to explain the defense of contributory negligence. It as been said
that it has a penal basis, and that the plaintiff is denied recovery to punish him for his own mis-
conduct. Another theory, sometimes advanced, has been that the plaintiff is required to come
into court with ‘clean hands.’... It has been said also that the rule is intended to discourage ac-
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above, who specifically emphasizes that the negligent victim in the sleeping
case forfeits recovery because “he acted negligently against himself> (\nxy2 yw»).>
Tosafot Rid invokes a similar formulation when discussing the walking case
(“mwoIR pr1yws”).» Other commentators also apply similar formulations to a
wide variety of cases involving negligent victims—including those who fall victim
to an animal’s act of consumption, trampling* or goring,” and even those

harmed by judicial malpractice.*

cidents, by denying recovery to those who fail to use proper care for their own safety.”)

> Ramban op. cit.

3 Tosafot Rid, Bava Kamma 48b.

4 PerTalmudic law; an animal owner is exempt from damages caused when his animal consumes
or tramples produce left in a public area—i.e., “tooth and leg” damages (“shen ve-regel”). See Bava
Kamma 19b. Some commentators explain this exemption as grounded in contributory negligence.
See Ralbag, Shemot 121, 239-40: (“) D°23 W12 DWIRT T7 PRI, 0277 MWD NP7 MATAT TI7
POIRN RY LT YWIDT RIT PIIT T A1 20210 M2 orme”). Along similar lines, Rambam explains
that “one is free from responsibility {for the damage caused byl a tooth or foot [of an animal}
in a public place... {for] he (i.e. the victim) who puts a thing in a public place is at fault toward
himself and exposes his property to destruction. Accordingly, one is only responsible for [dam-
age caused by} a tooth or a foot in the field of the injured party.” Moreh Nevukhim, 3:40; see
also Yuval Sinai and Benjamin Shmueli, Maimonides and Contemporary Tort Theory (2020), pp.
257-258. See also Ralbag, Shemot 21, pp. 239-40.

5 In several instances, the Talmud invokes a rule known as “mwni%>” (“all who de-
viate”): “when one deviates and another then deviates, [the second actor} is exempt”
(‘w9 12 7w NR X2 mwni 93%). Under this rule, if a plaintiff acts in a manner that is unusual
or out of the ordinary, and is harmed by the defendant’s animal due to this unusual conduct,
the defendant is exempt from liability. Although this rule appears to state a general principle
of contributory negligence, it is only applied in two cases in the Talmud. In the first case, a
plaintiff’s cow crouches in the middle of a busy thoroughfare where it is then kicked by the
defendant’s cow. See Bava Kamma 20a. In a second case, a plaintiff antagonizes a defendant’s
dog which then bites him. See Bava Kamma 24b. Some commentators derive a general principle
of contributory negligence from these cases, and apply the same sort of fault-based formula-
tion that Ramban and others apply in the walking case discussed above. See, e.g., Bekhor Shor
Shemot 22:4, who explains “71wni1 5” as consistent with the principle exempting “tooth and leg”
damages (731 12) in the public domain; cf. supraz n. 24. In both cases, the victim is considered
to have brought the injury upon himself (“PwdIx 70987 ¥X”). Other commentators limit the
“nwnn 93” rule to animals, since animals are less capable of coordinating their response
to extraordinary stimuli. See, e.g., Tosafot Bava Kamma 32a, s.v. ve-hz; Hagahot Ashri
Bava Kamma 3:1; Melechet Shlomo Bava Kamma 3:1. Other commentators further lim-
it the mwnn 93” rule specifically to “horn” damages (‘1"p”). On this theory, “horn” dam-
ages are defined by the defendant’s animal engaging in extraordinarily aggressive behav-
ior, such as goring or kicking; thus, when the animal’s action flows from the plaintiff’s
unusual conduct, its own action is no longer deemed extraordinarily aggressive. See, e.g.,
Shi'urei R. David (Povarsky), Bava Kamma 2b, par. 118. According to this last view, it would
be difficult to derive a general principle of contributory negligence from the principle of
“nwnm 2.7

¢ Rashba and Ba’al Ha-Ma’or both argue that a judge who makes a basic error in deciding a
case and erroneously disqualifies or invalidates some item belonging to a party may be exempt
from liability if the parties were negligent in not correcting his error. See Shu”t Rashba 2:370;
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The second possibility is that a negligent victim forfeits recovery because, through
their negligence to themselves, they have actually harmed #he tortfeasor. This is per-
haps the least intuitive fault-based theory. Under this theory, as under the first, the
tortfeasor still bears fault for harming the victim; however, unlike under the first
theory, the victim under this theory loses their right to collect because they have
directed their own faulty conduct back towards the tortfeasor. This type of theory is
articulated by Chiddushei Ha-Rim regarding a case where a tortfeasor inadvertently
places a hot coal on the garment of another party. According to the Chiddushei
Ha-Rim, if the garment owner had the opportunity to remove the coal before it
singed his garment, but neglected to do so, then that garment owner cannot recover
from the tortfeasor.”” Chiddushei Ha-Rim explains that the garment owner owed a
duty of rescue to the tortfeasor. Just as the garment owner has a duty to rescue lost
property (772X N2wi) and return it to its owner, he has a duty to remove the coal to
rescue the tortfeasor from incurring financial liability*® By characterizing financial
liability for the economic damage suffered by the tort victim as the “lost item”
of the tortfeasor, Chiddushei Ha-Rim argues that the tort victim has a duty to
mitigate his own harm in order to prevent the tortfeasor from incurring (addi-
tional) liability® It is because the negligent victim did not properly protect the

tortfeasor’s interests in this way that they themselves are barred from recovery3°

Ba’al Ha-Ma’or Sanhedrin 12a (Alfasi): (“927 mawn 9272 Aviw 937,72 Wi 177 2v27 RNy ws ownT
SIRY 17 M 002937 AR L1707 AP0IWIY 0V TR0n? % T R RMVD M99 DRt Y mm LRI 1112
W2 YWHT ¥R A XY .7,

According to these commentators, the negligent failure of the litigant to correct the judge’s
error renders the litigant contributorily negligent and bars him from recovering compensa-
tion from the judge. Ramban, however, objects that it is unreasonable to hold litigants ac-
countable for correcting the errors of learned judges. See Milchamot Sanhredrin 12a (Alfasi):
(o773 RI7 VX 1709 ROOR XA TOPY TWRAY ... RTIM2N V2101 RNDOIN *1901 K190 YT X7V 910 10K.”).

77 See Bava Kamma 27a where the Talmud seems to rule that the tortfeasor is liable for placing
the coal on the garment even when the owner could have removed it. But Chiddushei Ha-Rim
limits the Talmud’s ruling to a case where the tortfeasor committed an intentional tort. When
the tort was committed inadvertently, Chiddushei Ha-Rim holds that the tortfeasor would be
exempt. Arukh Ha-Shulchan offers a similar distinction in interpreting the Talmud’s ruling. See
Arukh Ha-Shulchan 418:35.

3 Chiddushei Ha-Rim, Hilkhot Dayyanim 25, s.v. amnam: (‘0yon [noma]om? ar2mm
D9WY NN P2 271N KW 70 LL.ATAR nawn”)

29 Note that other commentators explain such cases according to the more conventional, first
fault-based approach discussed previously. See, for instance, Rabbal’s discussion of a tortfeasor
who places a burning coal on someone’s incapacitated servant where the master negligently fails
to remove it. Bava Kamma 27a. According to Ramban, the plaintiff in this case fails to recover
because “he has harmed himself” (“7wn1 P>IX ¥7PRT 1812 7AP207 7°2 MA7 10”). Milchamot, Bava
Kamma 12a (Alfasi), s.v. ve-‘od.

Chiddushei Ha-Rim, Hilkhot Dayyanim 25, s.v amnam: (20777 2000 17100
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The third possibility is that a negligent victim forfeits recovery not because their
conduct creates harm, and therefore accrues fault to themselves, but rather because
their conduct @bsolves from fault, or at least from responsibility, those who harmed
them. Under this theory, unlike under the first and second theories, the tortfeasor ac-
tually bears no fault for the victim’s injuries, because a victim who voluntarily partici-
pates in the activity is considered to have consented to the possibility of such injury.
This doctrine, commonly referred to as of assumption of risk,” is well established in
halakhic tort theory? Thus, for instance, commentators explain that wrestlers who
injure each other in the course of their jostling,” or celebrants who injure each other
in the course of lively dancing on holidays or at weddings,3* are exempt from tort li-
ability, because each participant implicitly forgives the others for injuries they might

7°077% ATAR NAWT QVLA 211N 7 2210 90 DY KIT....2000 990 DA DA PR W RN ATAR
WD [PAIn]... 22X RD2 WY ... 70D PP %A% nhnan.”)

3 Note that under common law, contributory negligence and assumption of risk are often
discussed as two separate defenses to tort liability. As distinguished by one commentator, “Con-
tributory negligence is a defense based on the plaintiff’s failure to take reasonable care. Assump-
tion of risk is a defense based on the notion that the plaintiff consented to the defendant’s con-
duct, which annuls the plaintiff’s theory of negligence.” Keith Hylton, Contributory Negligence
and Assumption of Risk, in Tor¢ Law: A Modern Perspective (2016), pp. 147-169. Not all courts,
however, recognize a formal distinction between the two doctrines, and at the very least, most
courts acknowledge that the doctrines are very closely related. See E. H. Schopler, Annotation,
Distinction Between Assumption of Risk and Contributory Negligence, 82 A.L.R.2d 1218 (1962). Thus,
for instance, a tort victim who fails to take reasonable care (“contributory negligence”) might
sometimes be deemed to have consented to the consequences of their conduct (“assumption of
risk”) for that very reason. See also 7nfra n. 33.

2  Note that under halakhah, asunder common law, contributory negligence may be related to the
principle of assumption of risk and waiver. For the suggestion that contributory negligence is in
fact grounded in the principle of assumption of risk, see Chiddushei Ha-Rim, Hilkhot Dayyanim
25, s.v. ve-im kein. Chiddushei Ha-Rim posits, at one stage in his analysis, that in the case discussed
above concerning the coal placed upon the garment, if the garment owner negligently failed to
remove the coal from the garment, it is as if he instructed the defendant to destroy the garment
and consented to damage (1™ 171 ...¥7P IR T MWD KN UK. YIP MINRD PIEIT 0N WKW 70”).
See also Shitah Mekubetzet, Bava Kamma 27a, s.v. ¢’, citing Rabbenu Peretz, who explains the
coal case based on the principle of waiver (“1% 27 01wn”). See also Pitchei Choshen, Nezikin
1:18, n. 49.

5 See, e.g., Tur Choshen Mishpat 421:7.

34 See, e.g., Tosafot Sukkah 45a, s.v. mi-yad, Pitchei Choshen, Nezikin 6:1 n. 29.
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reasonably incur in the course of these activities. It is because the negligent victim

waived their rights in this way that they are barred from recovery*
C. Cause-Based Theory: Tortfeasor as Non-Superseding Cause (¥ 133 »wyn)

Under a cause-based theory, a negligent victim is barred from tort recovery due to
some casual deficiency in the tortfeasor’s conduct. Tosafot, cited above, advance
this sort of theory by positing that the negligent victim who places his vessels be-
side a sleeping tortfeasor has thereby “caused” the damage that later befalls those
vessels.”” Of course, since it is the sleeping tortfeasor who ultimately breaks the
vessels—not the negligent victim—Tosafot clearly cannot mean that the negligent
victim caused the damage in a rea/-world sense. Instead, Tosafot must mean that
though the tortfeasor’s conduct physically caused damage, the causal connection
between his conduct (i.e. lying down to sleep in an area clear of vessels) and the
resultant damage (i.e. breaking, in his sleep, vessels that had not been there when
he lay down) is too tenuous to meet the threshold of tort liability.?*

Indeed, neither under American law nor under halakha is a tortfeasor held li-
able for all possible damages caused by their actions. Instead, both systems adopt
principles that limit the sorts of causality deemed legally actionable.? For our pur-
poses, the most illuminating American law principle seems to be the doctrine of

% See also Bava Kamma 32a, which rules that a person rushing to complete chores before
Shabbat who inadvertently injures a passerby is exempt from liability under the theory that he
acts “with permission” (“nmz12”). R. Meir Simcha explains this ruling as an application of the
doctrine of assumption of risk. The plaintiff knows that people are in a hurry and move about
hectically on Friday afternoon. Thus, when he voluntarily walks outside during the Friday hustle
and bustle, he is deemed to have assumed the risk of being injured in the medley. See Chiddushei
R. Meir Simcha, Bava Kamma 32a.

3¢ For the idea of waiver in Jewish tort law, see Choshen Mishpat 380:1.

7 Tosafot, Bava Kamma 4a, s.v. keivan.

#®  Cf. Page Keeton and William Lloyd Prosser, Prosser and Keeton on Torts (1984), p. 452 (“The
greater number of courts have explained [contributory negligence} in terms of ‘proximate cause,’
saying that the plaintiff’s negligence is an intervening, or insulating, cause between the defen-
dant’s negligence and the result.”)

% Whether these limiting doctrines are actually grounded in cause-based rationales (i.e. limit-
ing tort liability because the tortfeasor’s conduct was not sufficiently causal) or in fault-based
rationales (i.e. limiting tort liability because the tortfeasor’s conduct, despite being sufficiently
causal, was not sufficiently blameworthy) is an open question. Although we will discuss these
doctrines purely in terms of considerations of causality, many authorities assume or argue that
the doctrines are also grounded in considerations of blameworthiness. See, e.g., David A. Fischer,
Products Liability-Proximate Cause, Intervening Cause, and Duty, 52 Mo. L. Rev. 547 (1987). For an in-
teresting comparative perspective on this issue, see Steven F. Friedell, Nobody’s Perfect: Proximate
Cause in American and Jewish Law, 25 Hastings Intn’l & Comp. L. Rev. 111 (2002).
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“intervening” and “superseding cause.”° Under this doctrine, a tort defendant may
be exempt from liability if his negligent act is superseded by the harmful act of an
independent third party, since this intervening act interrupts the chain of causality
between the defendant’s negligence and the victim’s harm. If, however, the inter-
vening act follows as a normal or foreseeable consequence of a situation created by
the defendant, then the defendant remains liable, because the intervening act did
not interrupt the chain of causality, and so the intervenor did not supersede the
defendant as the legal cause of the harm.

Analogous principles exist in Jewish law. For instance, if Reuven leaves an obsta-
cle in the public domain, but Shimon then kicks that obstacle to another location,
and Levi trips upon it at that location, then it is Shimon, the kicker, who is held
liable for the damage.* By contrast, if Reuven gives a lit torch to an individual who
lacks mental capacity, and that individual then sets the fire upon Levi’s property,
some hold Reuven liable for the damage.# The Talmud applies to both of these
cases a version of the phrase “mausav garmu lo—*his actions were its cause.” In the
case of the kicked obstacle, Reuven’s actions are znot deemed to cause the damage,
because Shimon’s act interrupts the chain of causality, whereas in the case of the
lit torch, Reuven’s actions #re deemed to cause the damage, because the act of the
incapacitated individual does not interrupt the chain of causality.*’

Since Tosafot also apply the phrase “12 1273071 ” to the sleeping tortfeasor, it
seems that our case should be analyzed along similar lines. On this reading, the
sleeping vessel-breaker, like the incapacitated fire-setter, is not liable for damage
because he neither initiated the chain of causation which produced that damage,
nor intervened in that chain so significantly as to interrupt it. Applying this logic
generally, the theory we would deduce from Tosafot for why a negligent victim is
barred from recovery is that such a victim, through their negligent act, initiates
the chain of causation that leads to their own injuries. To that extent, parties who
emerge subsequently and direct harm towards the negligent victim would be mere

intervenors, but would not be viewed as superseding causes of the victim’s injuries

+  See generally Restatement (Second) of Torts § 447 (1965). As formulated by the Restate-
ment, “superseding causes” absolve a tortfeasor from liability, but not all “intervening acts” rise
to the level of a “superseding cause.”

#  Bava Kamma 6a.

+#  Bava Kamma 59b.

4 See also Pitchei Choshen, Nezikin 7:32.
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unless they acted with autonomy sufficient to undermine the preexisting causal

chain set in motion by the victim.#
D. Threshold of Negligence

One remaining question, for the authorities who recognize a distinct halakhic
principle of contributory negligence, is whether the victim is barred from recovery
whenever he is negligent zo any degree or only when his negligence has crossed a cer-
tain substantial threshold. Some commentators appear to hold that @zy amount of
negligence from the victim is sufficient to bar him from recovery. Pitchei Choshen,
for example, writes that if there is even a slight degree of negligence (“1y°wd 7%”)

from the victim, he cannot recover damages.# Other commentators hold that
the victim is barred from recovery only when his negligence crosses a substantial
threshold. Ralbag, for instance, writes that a victim is barred from recovery only
when he is at least as negligent as the tortfeasor.*

ConNcLusioN: CONTRIBUTORY NEGLIGENCE IN JEwWISH Law

Talmudic case law establishes that a victim’s right to recover in a tort action may
be affected by his own conduct. Whether this case law stands for the principle of
contributory negligence may depend on whose interpretation of that case law we
adopt.

According to Tosafot, it is not clear if Jewish law would recognize an indepen-
dent principle of contributory negligence. After all, Tosafot appear to hold that
the victim’s conduct will bar him from recovery only if he has disrupted the causal
link between the tortfeasor and the harm.

According to Ramban and Tosafot Rid, however, Jewish law does recognize an

independent principle of contributory negligence. In their view, the walking case

#  To be sure, similar analysis could apply if it is the tortfeasor, not the tort victim, who first
undertakes negligent conduct. In that scenario, a cause-based theory of contributory negligence
would require us to characterize the negligent victim as a superseding cause of their own in-
juries—i.e., the tort victim’s negligence would be deemed to interrupt the chain of causation
initiated by the tortfeasor.

#  Pitchei Choshen, Nezikin, ©r3, n. 36: (“pPrIdar"m...priT 7Y TWD T8 W2 ORY XL
Poman] o ,ywn]”.)

4 Ralbag, Shemot 21, p. 227 (Pr7ANYITA N YWIOT R PIIT 0 OX TRWA POTAT 20N KW
OR TPIV I2Y A2 WPOTT MW ROW POTAT MWD DI0IW IR ,72301 WK ROXITI JART IR PN VAR 19K
WD NI AN APWHIN NAR AATA DI 1)
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and the sleeping case establish that a victim’s contributory negligence bars him
from recovery. We outlined three theories that explain why a victim’s contributory
negligence blocks recovery. According to the first theory, the victim is considered
to have harmed himself through his own negligence. According to the second theo-
ry, the victim is considered to have harmed the defendant by increasing his liability.
According to the third theory, the victim is considered to have consented to the
harm by having assumed the risk of injury through his conduct.

In Part IT we explore whether Jewish law recognizes a principle of comparative
negligence, according to which the amount the plaintiff can recover would be re-

duced in proportion to his contribution of negligence.

II. CoMrARATIVE NEGLIGENCE IN HALAKHA

INTRODUCTION

In Part I, we examined sources that establish a halakhic principle of contributory
negligence, under which a tort victim’s recovery might be totally barred when they
bear responsibility for the harm they sustained. In Part II, we will now examine
sources that support a halakhic principle of comparative negligence, per which a
tort victim’s recovery might be partially reduced, though not completely preclud-
ed, when they contribute to their own injuries.+

The two fundamental principles that would yield a halakhic doctrine of compara-
tive negligence are well-established in Jewish law. The first principle is that a victim’s
right to recover tort damages may be negatively impacted when their own negli-
gence contributed to their damages. This is the principle we discussed in Part I,
and as we documented there, it has broad support among halakhic authorities. The

4 Historically, several factors prevented common law courts from embracing the doctrine of
comparative negligence. These included “the notion of the indivisibility of any single injury” and
“the lack of any definite basis for apportionment.” Page Keeton and William Lloyd Prosser, Prosser
and Keeton on Torts 1984), p. 470. Cf Helf v. Glanding (‘I Tlhe law cannot measure how much the
damage suffered is attributable to the plaintiff’s own fault. If he were allowed to recover, it might
be that he would obtain from the other party compensation for his own misconduct.”) However,
“there has been for many years an increasing dissatisfaction with the absolute defense of contribu-
tory negligence.” Prosser op. cit., p. 469. The reason for this shift is that the doctrine of contribu-
tory negligence “places upon one party the entire burden of a loss for which two are, by hypothesis,
responsible. The negligence of the defendant has played no less a part in causing the damage.” Id.
See also Haeg v. Sprague, Warner & Co. Inc., 202 Minn. 425, 429, 281 N.W. 261, 263 (1938) (“the rule of
comparative negligence would serve justice more faithfully than that of contributory negligence”).
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second principle is that tortfeasors are only liable for the share of damages that they
cause, but are exempt for any share of damage sustained by the victim due to some
other source. This, too, is a strongly supported halakhic principle.# Taken together,
these two principles yield a halakhic doctrine of comparative negligence: a tortfea-
sor should not be liable for the share of damages caused by the victim, and the
victim’s right to recover should be reduced in proportion to the amount they con-
tributed to their own harm. That said, no Talmudic case explicitly combines these
two principles to articulate a clear rule of comparative negligence.*

Our goal, then, is to explore the halakhic validity of a comparative negligence rule.
We do so in two ways. First, we will consider whether it is possible to dersve a com-
parative negligence rule from existing case law. To do so, we will find categories of
tortfeasors who pay less than full damages under established halakha, and will evalu-
ate whether the comparatively negligent tortfeasor can be reasonably characterized
so as to fit into one of these established categories, such that the legal outcome
applicable in those cases would apply in our case as well. Second, we will consider
whether it is possible to locate a comparative negligence rule within existing case
law. To do so, we will find, here again, categories of tortfeasors who pay less than
full damages under established halakha, but this time, we will try to show that the
halakhic ruling in those cases actually presupposes a rule of comparative negligence.
Put another way, under the first approach, we will be grounding the halakhic rule
of comparative negligence in other, pre-existing halakhic tort principles, whereas
under the second approach, we will argue that in fact, those pre-existing tort prin-
ciples are themselves grounded in the more fundamental principle of comparative
negligence—even if that underlying principle is not explicitly identified as such.

Applying these approaches, we will consider, in this article, two particular cat-
egories of tortfeasors who pay less than full damages under established halakha:
joint tortfeasors (P112 2°5Mw), which might provide a model for a comparative neg-
ligence rule; and reciprocal tortfeasors (712 171 12217), which might either provide
a model for comparative negligence, or which might in fact presuppose such a
principle. Under the paradigm of joint tortfeasors (112 AMWw), the negligent vic-

tim will be characterized as having harmed themselves, while under the paradigm

# See, e.g, Shulchan Arukh Choshen Mishpat 410:13. See also infra n. 54.

49 In general, Talmudic case law tends to focus more on determining liability than on appor-
tioning damages once liability has been determined. Even where the Talmud finds a tortfeasor
liable, it is an open question how damages are to be apportioned between the parties. See, e.g,
Rambam, Hilkhot Sekhirut 3:6; Rabad, ad. loc.
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of reciprocal tortfeasors (12 717 1721), the negligent victim will be characterized as
having harmed the tortfeasor. That said, characterizing the negligent victim in these
ways, for the purposes of a comparative negligence rule (i.e. merely reducing their
recovery), poses some doctrinal complications that are perhaps not as challenging
in the context of contributory negligence (i.e. completely barring their recovery).
‘We will note some of those complications in our discussion as well.

A. Theory #1: Negligent Victim as Joint Tortfeasor (P112 nmw)

1. The Theory

Our first halakhic theory of comparative negligence appeals to the law of joint
tortfeasors. Under the law of joint tortfeasors, two tortfeasors who mutually harm
a victim must compensate that victim in proportion to the harm that each one
caused. Thus, for instance, if the first tortfeasor is 40% liable for the victim’s in-
juries, and the second tortfeasor is 60% liable, then the tortfeasors would be indi-
vidually liable for 40% and 60% of the victim’s damages, respectively. As applied
to our case, this theory would characterize the comparatively negligent tort victim
as a joint tortfeasor together with the actual tortfeasor. Put another way, the vic-
tim who contributes to his own harm would be viewed, under this theory, as having
acted in concert with the actual tortfeasor to injure himself. Practically, then, if the
victim’s negligence was, say, 40% responsible for his injury, then he could recover
that portion of the damages only from “himself.” All he could recover from the
actual tortfeasor would be the remaining 60%.

The key idea here is that every instance of comparative negligence can be char-
acterized as a case of joint tortfeasors, which yields identical legal outcomes to an
actual doctrine of comparative negligence.

2. The Authority

The legal principle of joint tortfeasors, which underlies our first theory, is firmly
established in Jewish law. For example, the Talmud discusses a case involving six
people who sit on a bench. If the bench breaks as a result of their combined force,

each person is liable to pay for his share of the damage.”® Based on this case and

o Tosefta Bava Kamma 2:9; Bava Kamma 10b.
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similar cases in the Talmud,”” Rambam* and Shulchan Arukh® codify the general
principle that tortfeasors who participate jointly in inflicting damage upon a tort
victim split the damages between them, with each party bearing their share of
the liability. Several other authorities explicitly endorse the principle that liability
should be apportioned among joint tortfeasors according to each party’s contribu-
tion to the harm.*

3. The Challenge

The challenge with our first theory is that it appears to present a single party as
both tort victim and the tortfeasor in the same cause of action. It does this by
characterizing the negligent victim as a joint tortfeasor vis-a-vis the damage he
suffered. Yet the principle of joint tortfeasors typically applies to defendants. It is
not obvious that this principle can be applied to the plaintiff himself in his own
cause of action.”

s For some examples of joint tortfeasors in the Talmud, see Bava Kamma rob and Choshen
Mishpat 383:3; Bava Kamma 19b and Choshen Mishpat 390:10; Bava Kamma 21b and Choshen
Mishpat 392:1; Bava Kamma §3a-b and Choshen Mishpat 410:32-34. For an overview of cases of
joint tortfeasors in the Talmud, see Pitchei Choshen, Nezikin 10:25-33.
52 See Bava Kamma 10b; Rambam, Hilkhot Chovel U-Mazik 6:13-17.
5 Shulchan Arukh Choshen Mishpat 383:3.
4 See, e.g., Tur Choshen Mishpat 410:
X790 DaR T2 PR 770 2V M7 RO RPIORAR 02 270 707 0 MWW TV RPIT.
And Sema Choshen Mishpat 410:57 (first interpretation); Ketzot Ha-Choshen 410:3. See also Shul-
chan Arukh Choshen Mishpat 410:13:
99AW 711 0% TR 92,112 02N O ,ND0 TIW 0M 1A XY 7MW TR 90,
And Pitchei Choshen, Nezikin 10:31 n. 67:
ORW WD 7IR7I ...0°27°0 oW ,'[317 DT 2WI "W N2W DAY, MY 2 N RT3 12 T 2000
DMWY 2 TNay? W YOI MW ad WY WW .. AN Y0505 MDY 1 277 .. IN'W1 0907 YNNI O PR
7272107 02w WIDAM DR AV Ty? 0w mw ano.
Other authorities write as though joint tortfeasors split the liability evenly. But it is possible that
this is only true when either: (a) each party’s contribution was sufficient to cause the damage on
its own, i.e., each party was a sufficient cause of the harm; or (b) there is no possibility of a fruit-
ful inquiry to determine each party’s actual contribution. In such cases, an even split between the
joint tortfeasors is quite reasonable. For an example of the first type of case, see Bava Kamma 53a:
TV RPIT 1D R TV KPP R
For an example of the second type of case, see Shulchan Arukh Choshen Mishpat 383:4:
W2 2°n7wn 00 T PR OX.
5 In theory, one could raise a similar challenge against the first theory of contributory negli-
gence discussed in Part I. After all, that theory similarly characterizes the negligent victim as
having acted negligently against themselves. That said, the challenge is stronger against our cur-
rent, comparative negligence theory, because this theory requires us to formally analogize the
negligent victim to a joint tortfeasor, in order to import to our case the precedent of partial tort
recovery. Taken to its logical extreme, this analogy might imply that the negligent victim techni-
cally functions as both a plaintiff and a defendant in the same cause of action.
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Nevertheless, the crucial step of characterizing a negligent victim as a joint tort-
feasor in his own harm has already been taken by Or Sameach. Or Sameach posits
the following case.’® Suppose that Reuven dug a pit but failed to guard it appropri-
ately. Suppose further that Shimon owns two oxen, and that one of Shimon’s oxen
pushes the other one of Shimon’s oxen into Reuven’s pit. Or Sameach argues that
Shimon (the ox owner) is a joint tortfeasor together with Reuven (the pit owner)
in damaging his own ox.” As such, Or Sameach concludes, Shimon should recover
only those damages arising from Reuven’s share of the negligence, but not the
damages arising from his own share. This is an explicit application of the compara-
tive negligence principle, modelled upon the law of joint tortfeasors. Thus, there
is precedent to support the theory that a tort victim can be characterized in the
same cause of action as both a victim and joint tortfeasor in his own harm.*

More fundamentally, we may not need to characterize the negligent victim as
actually occupying the role of tortfeasor against himself in order to preserve our
basic analogy between that victim and a joint tortfeasor. For our purposes, it is
sufficient to treat the negligent victim as a joint tortfeasor merely in the sense that
no other parties are liable for that share of harm which he brought upon himself.
Put otherwise, the rule of joint tortfeasor liability can be conceptualized in two
different ways. Phrased positively, the rule provides that a joint tortfeasor is liable
for whatever share of harm he personally causes. Phrased negatively, however, the

¢ Or Sameach, Nizkei Mammon 12:19. Moreover, there are many cases in the Talmud and
halakhic literature where the negligent plaintiff is characterized as having “harmed himself”
(“rwoix prX 7X”). For several examples, see supra Part 1.
57 Or Sameach, Nizkei Mammon 12:19:
PN WY [N Y2 49 RITT LL.120 DY L0 PRI AN VPR LMW 0T W T, TWw017 000 PR 1%
MARY SV MW PO W HYAW 110,727 DY 29Wwh IR PR 1YY L2 Dy md.
See also Pitchei Choshen, Nezikin 10:27 n. 53, discussing Or Sameach’s case:
PTIT 999] MARY RITIPRD T N AT R [PP37 0W] 100 MWW 110,10 X0 XX 29WR 3T 7V PRY 1ws]
P1I? amw
8 Mishnah Bava Kamma 8:6 may shed light on this question. The Mishnah rules that
one who inflicts an injury upon himself (“»¥y2%21 ”) is “exempt” (“MWwd”) from dam-
ages. This might imply that in principle self-harm does trigger a cause of action—af-
ter all, one cannot be “exempted” from a claim that was incognizable to begin with. If
so, then an individual could theoretically occupy the role of both victim and tortfeasor
in the same course of action. To be sure, one might be tempted to read “exempt” as refer-
ring to a different cause of action: the prohibition against destroying God’s creatures
(“nmwn 92”). But that reading is inconsistent with the fact that, in the very same breath, the
Mishnah compares the exemption for self-injury with a ruling of financial liability for others
who impose harm on him (1211 12192mw 0°9nK”). This comparison implies that “exempt” and
“liable” in this clause of the Mishnah refer to the same type of tort liability (i.e., compensation).
See Tosafot, Bava Kamma 91b, s.v. ha-chovel; Tiferet Yisrael, Bava Kamma 9:6, 39.

120 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI ITAMAR ROSENSWEIG AND RABBI ALEX MAGED

rule provides merely that a joint tortfeasor is not liable for any share of harm that
he did not personally cause. If this second, weaker formulation of the principle is
applied to a tortfeasor whose victim was comparatively negligent, that principle
alone would suffice to exempt the tortfeasor from the share of harm caused by the
victim. This weaker application of the principle does not depend upon character-
izing the victim’s share of negligence in any sense. It depends merely on recogniz-
ing that the tortfeasor was not the source of that particular share of negligence.

B. Theory #2: Negligent Victim as Reciprocal Tortfeasor (7112 577 Y221)

1. The Theory

Our second halakhic theory of comparative negligence is modelled upon a law per-
taining to reciprocal tortfeasors. Under the law that we will consider, where two
tortfeasors harm each other, their damages offset, and the party who sustained
greater damage receives the difference from the other party. As applied to our
case, this theory would characterize the comparatively negligent tort victim as a
reciprocal tortfeasor of the actual tortfeasor. Put another way, the victim whose
negligence contributes to his own harm would be viewed, under this theory, as
having harmed not only himself through his negligence, but also h#s tortfeasor. One
possible justification for this characterization, which we encountered in our previ-
ous article, is that a tort victim whose own negligence amplifies his losses thereby
increases the amount in damages that his tortfeasor must pay him as compen-
sation. By imposing this additional cost upon the tortfeasor—beyond what the
tortfeasor ought to have paid on account of his own conduct—the victim “harms”
that tortfeasor financially, and it is this harm, we might argue, which the actual
tortfeasor recovers when he deducts that value from the full damages owed to
the victim. Practically, then, if the victim’s negligence was, say, 40% responsible

9 This theory of comparative negligence bears strong similarities to Chiddushei Ha-Rim’s ap-
proach to contributory negligence, which we discussed in Part I. Chiddushei Ha-Rim, Hilkbot
Dayyanim 25, s.v. amnam. Chiddushei Ha-Rim argues that a victim wrongs the tortfeasor when
he negligently fails to avoid the harm that the tortfeasor set in place—for example, by failing
to remove the burning coal that the tortfeasor placed on his garment. Such failure breaches the
victim’s duty to “rescue” the tortfeasor from incurring liability (“772% nawn”). As such, the vic-
tim forfeits his right to recover damages. See supra, n. 28 - 31. Like Chiddushei Ha-Rim, we also
characterize a negligent victim as wronging the tortfeasor under the present theory of compara-
tive negligence. However, for Chiddushei Ha-Rim, the wrong is one of nonfeasance: the victim
failed to rescue the tortfeasor from liability. For us, it is one of malfeasance: the victim caused the
tortfeasor to incur (additional) liability.
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for his injury, then he would “owe” that portion of his injury to the tortfeasor, as
compensation for causing the tortfeasor to incur the increased portion of liability.
The tortfeasor would therefore deduct that amount from the full damages owed
to the victim, leaving him with a net obligation of 60%.

To be sure, it is no simple matter to characterize the marginal increase in dam-
ages that the tortfeasor owes to the victim on account of the victim’s negligence as
a “harm” imposed by the victim upon the tortfeasor. We will address that issue below:
Notice, though, that this theory avoids the problem inherent in the previous theory:
here, unlike there, the victim is not conceived of as both the plaintiff and the de-
fendant in the same cause of action. Instead, the case is conceived as involving two
separate causes of action: a first cause of action in which the victim sues the tortfea-
sor, and a second cause of action in which the tortfeasor countersues the victim.

2. The Authority

The legal principle underlying our second theory derives from a series of Mishnahic
cases involving two oxen—or two people, or one person and an ox—each of whom
harms the other and is harmed by that party in return. Although it will be neces-
sary to examine the most complex of these cases later on, for now it will suffice
to consider a simplified version of the most basic case. Suppose that Reuven and
Shimon both own oxen and that both owners fail to guard their oxen appropriate-
ly. Suppose that as a result of this failure, Reuven’s ox gores Shimon’s ox, inflicting
$100 worth of damage, and that Shimon’s ox likewise gores Reuven’s ox, inflicting
$50 worth of damage. Suppose further than no other tort principles apply that
would spare either Reuven or Shimon from paying full damages when their oxen
gore. In this scenario, the Mishnah rules that the damages are netted against each
other, leaving Reuven liable to pay Shimon $50 ($100—850).%°

When we consider the above scenario from Shimon’s perspective, we discover
that the amount which he can recover, as the victim of Reuven’s tort, is directly re-
duced by the value assigned to his own tortious act. That is, Reuven’s tortious con-
duct cost Shimon $100 of damage, but Shimon’s tortious conduct cost Reuven $50
of damage. Thus, we deduct the value of Shimon’s tort from the value of Reuven’s
tort in order to determine how much Shimon can ultimately recover.

Now return to the case of the comparatively negligent victim. In this case,
too, the victim acts tortiously; and in this case, too, the victim’s tortious conduct

¢ Bava Kamma 33a.
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imposes costs upon the tortfeasor—here, in the form of increased tort liability
that the tortfeasor would not otherwise have incurred. If, then, we were to char
acterize the victim’s act of imposing such additional costs upon the tortfeasor as a
form of cognizable harm (11) committed against that tortfeasor, then perhaps we
could reduce the tortfeasor’s liability in such cases by applying the same principle
which would require the greater of two joint tortfeasors to pay the lesser tortfea-
sor only the net damage produced between them. This would effectively result in
a halakhic rule of comparative negligence.

The key idea here is that the cases of comparative negligence can be character-
ized as cases of reciprocal tortfeasors. Applying the principle of reciprocal tortfea-
sors would yield results identical to a comparative negligence rule.

3. The Challenge

The challenge with our second theory is that it characterizes an indirect harm,
i.e., amplifying the tortfeasor’s liability, as a cognizable harm under halakha. The
theory does this by assigning liability to the tort victim for the economic costs
indirectly imposed upon the tortfeasor as a result of the victim’s negligence. Yet as
a general principle, only certain forms of indirect harm (“g@rmi” harms) are cogni-
zable under halakha, whereas many other forms are not (“gerama” harms).

However, the distinction between cognizable and non-cognizable forms of in-
direct harms is subject to dispute among the commentators.® Thus, our case may
conceivably fall outside the scope of the geruma exemption.

¢ Note that the challenge discussed here may not apply with equal force to the parallel theory

of contributory negligence discussed in Part I. Here, like there, the marginal harm produced by
the victim’s own negligence is viewed as producing some derivative harm to the tortfeasor. But
here, that marginal harm is formally characterized as a tort injury (“p11”), whereas there, Chiddu-
shei Ha-Rim characterized the marginal harm as a “lost object” which the victim was required to
“return” to the tortfeasor (7728 Nawn”). On the other hand, Chiddushei Ha-Rim’s characteriza-
tion raises challenges of its own. Most fundamentally, it is not at all clear that the duty of return-
ing lost objects can be applied to “returning” hypothetical future economic “liabilities,” such
as the liability that the tortfeasor would incur if a plaintiff were permitted to court additional
injury at the tortfeasors’ expense.

¢ Per one view, the harm is sufficiently direct so long as it results from the actions of the tort-
feasor himself. Per another view; it is sufficiently direct so long as there is no meaningful time
delay between the tortious conduct and the injury. Per yet another view, the harm is sufficiently
direct so long as it is the sort of harm that occurs with reasonable frequency. See Tosafot, Bava
Batra 22b, s.v. “202.” For an overview of gerama and garmi, see Encyclopedia Talmudit Vol. 6, s.v.
gerama and garmi. Whether the harm caused by the comparatively negligent tort victim quali-
fies as a halachically cognizable harm would thus depend on how it is characterized under these
directness criteria.
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Alternatively, and more fundamentally, the gerzma exemption might be com-
pletely irrelevant for our case. For while the gerama rule does treat indirectly caused
harms as legally insignificant, it does so only for a very specific purpose. Under
the gerama rule, indirectly caused harms are not legally significant enough that we
would compel a tortfeasor who caused such harms to pzy compensation for having
caused them. However, indirectly caused harms may be significant enough to offset
the claims of a victim-plaintiff who imposed such harms on a tortfeasor-defen-
dant in the same legal action.® After all, when we characterize the comparatively
negligent victim-plaintiff as a reciprocal tortfeasor by virtue of his amplifying the
liability of the tortfeasor-defendant, the legal question is not whether the victim-
plaintiff must pay out damages, but whether the victim-plaintiff’s role in caus-
ing the tortfeasor-defendant to incur additional liability is sufficient to offset and
exempt the tortfeasor-defendant from those (additional) damages. Thus, even if
the causal role of the victim-plaintiff in magnifying the liability of the tortfeasor-
defendant formally amounts to gerama, it is gerama that works to extinguish the
liability of the tortfeasor-defendant. The outcome of our case is thus fully consis-
tent with the rules of geruma.

C. Theory #3: Reciprocal Tortfeasor as Negligent Victim (57712 777 Y22m)

1. The Theory

Our third halakhic theory of comparative negligence is a variation of the second
in that it, too, looks to the law of reciprocal tortfeasors. Unlike in the previous
section, however, where we used the principle of reciprocal tortfeasors as a model
that would generate legal outcomes identical to a comparative negligence rule,
here we will consider whether the relationship might be reversed—that is, wheth-
er a principle of comparative negligence may actually underly the law of reciprocal
tortfeasors. To see how this might be, we will return once again to the case of the

reciprocal tortfeasors, and this time, consider one of its variants in greater detail.

% The distinction between compelling a tortfeasor to pay, on the one hand, and offsetting liabil-
ity, on the other, would also defeat a similar challenge one could raise against our theory based
on the halakhic principle that blocks tort recovery for “indiscernible damage” (“12211Xw pron
”). See generally Encyclopedia Talmudit Vol 9, s.v. bezek she-eino nikkar. It is not clear whether the
reciprocal harm imposed by the negligent victim upon the tortfeasor by amplifying his liability
would constitute a form of indiscernible damage.
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1. The Authority

The Legal Rule

As described in the previous section, the halakhic treatment of reciprocal tortfea-
sors derives from a series of Mishnahic cases involving two parties, each of whom
harms the other and is harmed by that person in return. Above we considered the
simplest version of these cases. Here, however, let us consider a more complex
case. The case involves two ox owners: one whose ox is a zam (literally: “innocent”)
and another whose ox is a muad (literally: “forewarned”). A tam ox is one who has
no established history of goring, and whose owner generally pays only half dam-
ages when it gores. A muad ox is one who does have an established history of
goring, and whose owner generally pays full damages when it gores. The case ad-
dresses how damages are apportioned when the owner of a ez ox and the owner
of a muad ox each negligently fail to guard over their oxen, leading those oxen to
gore one another. If the muud ox causes greater damage than the tam ox, then, per
the Mishnah, the owner of the muzd ox must pay “0%W P11 "nm”—“net of the full
damage.”%

Commentators debate how precisely this rule is to be applied. Let us illustrate
the debate through an example. Suppose Reuven’s ox is a muad and Shimon’s ox is a
tam. Suppose further that Reuven’s muad ox inflicts $100 of damage upon Shimon’s
tam ox, and that Shimon’s zam ox inflicts $40 of damage on Reuven’s zuid ox. How
do we determine how much money Reuven owes Shimon in this case?

According to Rambam, we apportion damages in the case of the goring oxen by
netting the legal liabilities (211 1nn).% This means, in effect, that we analyze each
act of goring separately, and allocate liability for each act per the usual rules appli-
cable to goring oxen. Applying this approach, Reuven’s legal liability is $100 ($100
of damage inflicted x 100% recovery because Reuven’s ox is a muad) and Shimon’s
legal liability is $20 ($40 of damage inflicted x 50% recovery because Shimon’s ox
is atam). Thus, the net liability is $80 ($100 of Reuven’s liability — $20 of Shimon’s
liability), and Reuven owes Shimon this sum.

According to Rosh, however, we apportion damages by netting the actual injuries
(7%2m mn).*This means, in effect, that we ignore the usual rules applicable to goring

%  Bava Kamma 33a.
% Rambam, Hilkhot Nizkei Mammon, 9:14.
%  Rosh, Bava Kamma 3:13.
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oxen and instead simply consider the economic impact of each ox’s respective
damage. Here, Reuven’s ox inflicted $100 of damage, and Shimon’s ox inflicted
$40 of damage. Thus, Reuven’s ox inflicted $60 of net damage upon Shimon’s ox
($100 of Reuven’s damage to Shimon — $40 of Shimon’s damage to Reuven). Since
Reuven’s ox is a muad, Reuven owes Shimon the full $60 ($60 net damage inflicted
x 100% recovery because Reuven’s ox is a muad).

The Implication of the Legal Rule

The debate between Rambam and Rosh regarding how we apply our Mishnah’s
rule for apportioning damages may implicate whether or not we can locate a prin-
ciple of comparative negligence within our case. Both Rambam and Rosh agree
that Reuven owes Shimon for negligently harming him. Both agree, moreover, that
Reuven’s obligation to Shimon is reduced because Shimon also acted negligently.
Where the commentators diverge, however, is on how precisely Shimon’s act of
negligence affects his recovery.

According to Rambam, Shimon’s act of negligence has no special effect upon his
right to tort recovery. That is because, for Rambam, we treat each act of goring as
an independent act of negligence: in order to determine each tortfeasor’s individu-
al liability, we apply to each tortious act the standard rule of tort liability pertinent
to its particular negligence category (i.e. fam-negligence vs. muad-negligence). Only
afterwards do we net the monetary damages produced by this analysis. Thus—and
this is the key—the netting process is in no way affected by the tortious nature of
the liabilities in question.®’

According to Rosh, by contrast, Shimon’s act of negligence does have a special
effect upon his right to tort recovery. That is because, for Rosh, we do not treat
each act of goring as an independent act of negligence. Instead, the fact that the
victim also contributed harm changes the way we conceptualize the tort overall:
rather than analyzing each act individually, and applying to each tortious act the
standard rule of tort liability pertinent to its particular negligence category (i.e.
tam-negligence vs. muad-negligence), we evaluate the parties’ actions 7 toto. Put
another way, Rosh conceptualizes the case of reciprocal harm as consisting of a
single tortious act, defined by the #net harm. That is, instead of viewing Reuven

¢ To that extent, Rambam’s rule is not fundamentally a tort rule. It is a generic debt rule. We

could apply the same netting process to any other type of offsetting debt (for example, recipro-
cal loans) without any need to adjust the way the rule operates.
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as having inflicted $100 of damage on Shimon, and Shimon as having inflicted
$40 on Reuven, Rosh characterizes the event as a single tortious act defined by
the $60 of damage (the net amount, $100 — $40) that Reuven imposed on Shimon
(“nm ROR 77727 1RD 7RY).

On Rosh’s interpretation, the Mishnah’s ruling appears to presuppose a prin-
ciple akin to comparative negligence. For Rosh defines the tort in the Mishnah’s
case exclusively in terms of the harm that Reuven imposed upon Shimon; in his
view, as mentioned, the case involves a single tortious act defined by the net dam-
age (AN XOX 71731 182 1'X).% Yet whereas Reuven inflicted $100 worth of material
damage upon Shimon, Shimon only recovers $60. Why is Shimon barred from re-
covering the remaining $40 of damage he suffered? The answer appears to be that
Shimon is barred from recovering $40 because that is the amount Shimon (the
victim) contributed to (Reuven’s) tort through his own negligence.® Thus, Rosh’s
analysis presupposes the legal doctrine that a tortfeasor is not responsible for the
portion of harm contributed by the victim—i.e., the doctrine of comparative neg-
ligence. Put another way, Rosh’s reading of our Mishnah represents at least one
instance within established halakhic case law wherein the principle of comparative
negligence is implicitly operative.

CONCLUSION

Where a tort victim bears some responsibility for their injuries, halakha offers
several possible approaches for barring or reducing their recovery.

The grounds for barring recovery completely are more firmly established. As
we discussed in Part I, such an outcome might result on the theory that the tort
victim is at fault for harming themselves (w212 p>1n°X); that they are at fault for
imposing additional liability upon the tortfeasor (7728 naw:); that they absolved
the tortfeasor from fault through implicitly consenting to the possibility of injury

% Rosh’s novel characterization of our case as involving only one tortious act bears halakhic

implications beyond the issue of comparative negligence. See, e.g., Reshimot Shiurim Bava Kam-
ma, s.v. Tosafot d’b shnei.

% The answer cannot be that Reuven’s $100 obligation to Shimon is offset by Shimon’s $40
obligation to Reuven. That way of thinking is consistent with Rambam’s view that two tortious
events occurred in this case, but it is inconsistent with Rosh’s view that a single tortious event
occurred. Indeed, had Rosh treated these as two separate torts, then only $20 should be offset,
since Shimon’s 0x, as a tam, is liable only for half damages. Yet Rosh requires Reuven to pay $60.
This result is reached only because Rosh views the case as involving a single tortious act that
Reuven committed against Shimon.
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(77°n); or that, as a result of the tort victim’s negligence, the tortfeasor’s conduct
now lacks the degree of causal connection to the victim’s injuries that must be
established in order to hold the tortfeasor liable for those injuries (17 1273 Ywyn).
The grounds for merely reducing recovery in proportion to the victim’s share
of responsibility are less firmly established. As we discussed in Part II, such an
outcome might result on the theory that the tort victim can be characterized as
a joint tortfeasor (P12 AMW) in causing their own injuries, or that the tort victim
can be characterized as having reciprocally harmed (71277 192m) the actual tort-
feasor by negligently increasing the scope of the tortfeasor’s liability” However,

7 It is worth considering another Talmudic principle which may presuppose the doctrine of
comparative negligence. As we saw above, when a tam (i.e., “innocent”) ox gores, its owner is li-
able to pay half-damages. See Bava Kamma 15a. Why is the owner’s liability reduced by one-half?
Some contemporary tort scholars interpret Rambam in Moreh Nevukhim 3:40 as explaining the
half damages rule as a comparative negligence rule. They write:

From the context of what Maimonides writes... it would appear that... since it is not
the way of the ox to gore frequently, his owner does not know what caused the ox to
gore that particular time and how to prevent such infrequent behavior in the future.
In this case it is preferable to split the liability between the owner of the ox and the
victim, for the injured party, too, ought to have taken precautionary measures on his
part and been wary of the ox even if it was not considered a mu’ad ox, since all oxen
can potentially gore. Yuval Sinai and Benjamin Shmueli, Maimonides and Contemporary
Tort Theory (2020), p. 236

On their interpretation of Rambam, the owner’s liability is reduced by a half because the victim
is deemed to have been 50% comparatively negligent for not having taken proper precautions.
Note, however, that the comparative negligence rule that would emerge from the za7 half-dam-
ages case differs from a standard comparative negligence rule. Whereas a standard comparative
negligence rule requires an inquiry into the amount of actual comparative negligence of the
victim, the zam half-damages rule stipulates categorically, and without an inquiry, that the victim
is deemed to have been 50% comparatively negligent.

Understood this way, Jewish law’s zam half-damages rule parallels the old law of admiralty (the
body of maritime law) governing a collision between two ships both of which were deemed to
have acted negligently. See Prosser op. cit., p. 471 (“The original English admiralty rule divided
the damages equally between the negligent parties.... The American courts followed the equal
division rule in admiralty law until 1975.”) One possible explanation for this categorical stipula-
tion of an equal split is that a rigorous inquiry into the actual percentage assignment of fault can
be exceedingly difficult, if not impossible. Thus, because of the difficulties in administrating a
pure comparative negligence rule, it may be reasonable to adopt a general rule of equal division
for cases of comparative negligence. For an application of this type of reasoning to the case of
joint tortfeasors, see Shulchan Arukh Choshen Mishpat 383:4 (T2 o°n7wn 0213 17 1R OX”). See
also supra, n. 54.

In any event, there is scant textual evidence to support Sinai and Shmueli’s reading of Moreh
Nevukhim 3:40.

It is true, as we noted in Part I, that Rambam appeals to the principle of contributory negli-
gence to explain why there are no damages for “tooth and foot” (2371 1%”) in a public domain.
Rambam explains that for tooth and foot damages in the public domain, the victim is deemed to
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these theories raise unique doctrinal challenges that may perhaps warrant further
inquiry. Alternatively, these challenges may be irrelevant if, instead of grounding
a comparative negligence principle in other tort principles, it turns out that one
of those principles is actually itself grounded in a principle of comparative neg-
ligence. In that case, the principle of comparative negligence already functions
within the halakhic system—a possibility we examined in the context of Rosh’s
interpretation of reciprocal tortfeasors (712 77 122m).

have been negligent by leaving his property in the public domain, and therefore cannot recover
damages: “[For} he who puts a thing in a public place is at fault toward himself and exposes his
property to destruction.” Moreh Nevukhim 3:40. Cf supra, n. 24.

It is also true, as Sinai and Shmueli note, that Rambam’s discussion of half damages for a tam ox
immediately follows his discussion of tooth and foot in a public domain. Moreh Nevukhim 3:40.
Yet to derive from this juxtaposition, as Sinai and Shmueli do, that the ez half damages rule
must be grounded in considerations regarding the victim’s negligence is problematic for several
reasons. First, Rambam never explicitly applies the logic of comparative or contributory negli-
gence to the case of tam half damages. Second, in the passage at issue, Rambam appears equally
interested in the full damages of a muad ox, implying no connection between the zam rule and
prior discussion of the tooth and foot rule in the public domain.

The entire passage reads as follows:

One is free from responsibility {for the damage caused by} a tooth or a foot in a public
place. For this is a matter with regard to which it is impossible to take precautions,
and also damage is seldom caused in this way. Moreover he who puts a thing in a public
space is at fault toward himself and exposes his property to destruction. Accordingly
one is only responsible for [damage caused byl a tooth or foot in the field of the injured
party.

On the other hand, damage caused by a horn and similar things regarding which pre-
cautions can be taken in all places and with respect to which those who walk in public
places cannot take care, the law applicable to it—I mean the horn—is one and the
same in all places. There is, however a distinction that is made between an animal that
is docile and one about which its owner has been warned. If the act is exceptional, the
owner is held responsible only for half the damage; if however, the animal that causes
the damage continually does similar things and is known for this, the owner is held
responsible for the whole of the damage. Moreh Nevukhim 3:40.
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Detrimental Reliance and Promissory
Estoppel in Jewish Law

Rabbi Itamar Rosenswerg'

I. INTRODUCTION: SAPPHIRE FINANCING V. TOWER REAL ESTATE

The Beth Din of America recently published Sapphire Financing v. Tower Real
Estate, a decision involving a dispute between two financial firms. In this article, I
summarize the facts of the case and discuss the halakhic principles that governed

the dayanim’s decision.
The Facts

The facts of the case are as follows. The plaintiff, Sapphire Financing, is a firm
that specializes in mortgage brokerage. Tower Real Estate, the defendant, is a real
estate investment firm. Sapphire had cultivated a relationship with NicheBank, a
small bank that values close, personal relationships of the type that Sapphire had
developed with it. Around 2013, Sapphire hired Shira Hart who over the next few
years closed deals between Sapphire’s clients and NicheBank. Beginning in 2016,
Shira closed several deals between NicheBank and Tower, which was then a client
of Sapphire.

In January 2020, during the height of the Covid-19 pandemic, Sapphire fur-
loughed Shira. Shortly thereafter, Tower oftered to hire Shira, with the intention
of creating their own direct relationship with NicheBank. Shira asked Sapphire if
they wanted to match Tower’s offer, but Sapphire declined. At the same time, Shira
and Sapphire discussed the fact that it would be unfair for Tower to profit (through
Shira) off the relationship Sapphire had cultivated with NicheBank, since, by hir-
ing Shira, Tower would effectively cut out Sapphire as the middle-man broker on
its future deals with NicheBank.

Shira communicated Sapphire’s concern to Tower, noting that her boss at
Sapphire would be very upset if Tower profited off the relationship it (Sapphire)
had cultivated with NicheBank. Tower told Shira not to worry about it and that
they would “take care” of Sapphire. Shira forwarded a text message from one of
Tower’s principals that read “we will take care of Sapphire” to her old boss at

' Rabbi Itamar Rosensweig is a dayan at the Beth Din of America and a maggid shiur at Yeshiva
University:.
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Sapphire and told him that Tower “wants to work something out” and would be in
touch to hammer out an agreement.

Tower never reached out to Sapphire, and the details of the arrangement were
never discussed, let alone finalized. When Sapphire later pressed Shira about the
arrangement, Shira responded that if Tower did not get in touch with Sapphire,
she would personally pay Sapphire a certain basis point per each future deal that
Tower closed with NicheBank, to ensure that Sapphire did not lose out by her
move to Tower.

Sapphire’s Claim

Sapphire claimed that it is entitled to receive a certain basis point percentage from
Tower for any future deal that Tower closes with NicheBank. Tower countered
that it never entered into any agreement with Sapphire and that Shira’s offer to
pay Sapphire a basis point per each deal was her personal offer to smooth things
over with her former boss and does not bind Tower. Sapphire offered two argu-

ments to support its claim.

II. INpDUSTRY CUSTOM AND PRACTICE

Sapphire’s First Argument: Minhag

Sapphire’s first argument appeals to custom. Sapphire argued that in similar cases
where a client benefits from a relationship that a past broker had developed with a
lending bank, it is customary for the client to continue to compensate the broker
on new deals, even where the broker is no longer involved. As evidence of this cus-
tom, Sapphire points to a settlement agreement it had worked out with a different
client where the client agreed to compensate Sapphire with a certain basis point on
any future deals the client would close with a bank that Sapphire introduced it to.
In their decision the dayanim acknowledge that were such an industry norm
to exist, Sapphire would be entitled to compensation, as Jewish law often recog-
nizes the norms of the industry (minbag ba-sochrim, minhag ha-medinab).> But they
were not persuaded by Sapphire’s claim that such a minhag exists. The dayanim
appeal to the Shulchan Arukh’s standard (Choshen Mishpat 331:1) that to rise to

> See Rabbi Itamar Rosensweig, “Commercial Custom and Jewish Law,” Fewishprudence (June
2020).
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the level of minhag, a practice must be common (°5%) and done frequently (@nys
1277 7wy1).3 The dayanim concluded that Sapphire’s settlement with a prior client
reflects the terms of an isolated settlement agreement, not a common industry

practice.

ITI. DETRIMENTAL RELIANCE IN JEWISH Law

Sapphire’s Second Argument: Detrimental Reliance

Sapphire’s second argument appeals to a principle of detrimental reliance. Under
the common law, a promisor can become liable for damages when he induces an-
other party to rely on his promise to the other party’s detriment.* Sapphire argued
that Tower promised (communicated through Shira) to “take care” of Sapphire
and that it relied on that promise when it decided to not rehire Shira and match
Tower’s offer to her. Sapphire claims that without Tower’s assurance that Sapphire
would not lose out on future NicheBank deals, Sapphire would have matched
Tower’s offer to Shira and rehired her.

The dayanim discuss the Jewish law equivalent of promissory estoppel and det-
rimental reliance: héyyuv mi-taam arev (27 oyvn 21n). In the next section I offer
an exposition of the halakhic principle of zrev as a basis for recovering damages
in cases of detrimental reliance, its talmudic basis, and how it is interpreted and
applied by halakhic authorities.

Promissory Estoppel and Detrimental Reliance in Jewish Law: Arev

A. Ritva’s Analysis of the Wine Purchaser Case

The Talmud (Bava Metzia 73b) discusses a plaintiff who had given money to the
defendant to purchase wine at a below-market wine sale. The defendant accepted
the money and assured the plaintiff that he would make the purchase at the price.

3 Shulchan Arukh Choshen Mishpat 331:1:
P IR D°AYD 1Y IR NAR QYD PI WY IPRY D27 7IR ,0°AYD 7277 AWYN MW 127 KIR AN 1P 1K)
AT
+ See, e.g., Restatement (Second) of Contracts § 9o:
“A promise which the promisor should reasonably expect to induce action or forbear-
ance on the part of the promisee or a third person and which does induce such action
or forbearance is binding if injustice can be avoided only by enforcement of the prom-
ise. The remedy granted for breach may be limited as justice requires.”

132 THE JOURNAL OF THE BETH DIN OF AMERICA Volume 3, 2023



RABBI ITAMAR ROSENSWEIG

But the defendant was then negligent and never purchased the wine, failing to
make good on his assurance. The Talmud rules that if the plaintiff could no longer
purchase wine at that price, the defendant is liable to compensate the plaintiff for
his reliance damages—i.e., the difference in wine price.’

Ritva explains the legal principle underlying the Talmud’s ruling as that of prom-
issory estoppel and detrimental reliance. The defendant assured the plaintiff that
he would purchase the wine at the below-market price, and the plaintiff relied on
the defendant’s assurance. As Ritva explains, but for the defendant’s promise the
plaintiff would have purchased the wine himself or found a different agent to pur-
chase it for him. Therefore, when the defendant negligently fails to perform, he
becomes liable to compensate the plaintiff for the losses he induced.®

Ritva grounds the Jewish law liability for promissory estoppel and detrimental
reliance in the halakhic principle of zrev (27) ‘Arev is the principle in Jewish law
that a guarantor of a debt obligates himself and becomes liable for the value of the
debt simply by inducing the creditor to rely on his assurance to lend to the bor-
rower. By assuring the creditor and inducing him to lend, the guarantor himself
becomes liable to compensate the creditor should the borrower default on his pay-
ment.” Ritva interprets @rev as a general principle that governs all cases of induced
reliance. It is not limited to loans.?

5 See Bava Metzia 73b:
ROMIDR IR RPTI 79 DOWA - 2 121 R YWY, R0 712 12022 7979209 511 2007 187 R R0 27 IR
0oWNT
¢ Ritva Bava Metzia 73b:
9201 17 [P LT TW ROR DOIR UV IR VARY €Y P12 797 RIT ROAIRI INTIN0 AR vmvn 17 10w 10D
WM 17 IMN DY TROT ARIT RIITAT NNV T0DIW 71 1?2 DOWD 211 KIT 2T 12 NYT ¥ myn 17 1 1oy
2 Dwn % Tavnwn
Other rishonim read the Talmud’s case differently and therefore propose a different basis for
the defendant’s liability. Ri interprets the case as one where the defendant explicitly and con-
tractually obligated himself to pay the plaintiff for losses if he fails to perform—even though the
Talmud omits that crucial fact. Ritva cites Ri’s position:
9w X700 17 29w 17 [p° XD ORW WD 19 7ANAWI 11 X377 0" 7O
7 See Bava Batra 173b. The guarantor becomes liable even without performing a kinyan, be-
cause it is the fact of his inducing reliance that generates liability. See Shulchan Arukh Choshen
Mishpat 129:2:
MKW P L,ROTAD 2PN KD 1O AT IR TR ORI 290 TIWNWI L2 OIRY M cMYn 100 NYwa 02 R
29 299N 19K M7 ,00 2OWH 20 ,PW M 1D DY IRWYY ,RT Mv2 % 719h nvah monk
Ritva’s crucial premise—that Zrev liability extends beyond loans—is implicit in the Talmud
Kiddushin 6b, which applies the liability of rev to effect a kiddushin where a woman instructs
her husband-to-be to incur an expense by relying on her instruction. See Ritva Kiddushin 8b s.v.
ve-ha-nakhon and Shut Rashba 1:1015 (below, n. 17).

8
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The fact that Ritva grounds the defendant’s liability for detrimental reliance in
the halakhah of zrev might suggest that detrimental reliance in Jewish law is best
conceptualized as a principle of contract rather than tort. The idea of @rev is not
that the defendant harmed the plaintiff or violated his rights. Rather, by instruct-
ing and inducing the plaintiff to act in a certain way the defendant is deemed to
have agreed to indemnify the plaintiff from any financial losses that would result
from relying on his instruction and inducement. This characterization is consis-
tent with Ritva’s formulation that the defendant, in consideration of the plaintiff
relying on his assurance, “obligates himself” ("2 72vnwn) to cover the plaintift’s

losses.?
B. The Case of the Reneging Employer

Ritva argues that the same halakhic principle of detrimental reliance (@rev) under-
lies the Talmud’s ruling that a homeowner can become liable to a worker for in-
ducing him to lose alternative employment for the day. The Talmud (Bava Metzia
76b) discusses the case of a homeowner who induces a worker to travel to perform
work, but then cancels on the worker at the last minute such that the worker can
no longer find alternative employment for the day’® The Talmud finds the home-
owner liable to compensate the worker for his reliance damages.” Ritva explains
that even where no contractual employment relationship exists between the two
parties,” the homeowner is liable to compensate the worker under the principle of

9  Further support for the position that Zrev liability does not arise in tort emerges from the
Ritva’s analysis of the wine purchaser case. Ritva opens his discussion by noting that the agent’s
liability cannot arise in tort, because under Jewish tort law principles the agent’s failure to pur-
chase the wine would constitute mere gerama which would not generate liability. Ritva writes:
7°77 0OWYD ... UOWHAT RNMIDR 27IRTI 177 2w 777 1721 X1 YW XA 1779 12mb 790202 11 27777 181 X7
2 OYWY 20 17 0 AWR WD 15T L. 0WwHAA 31w DI W 0D 10 1 MYna 1R 1w ' RO a2 1om:
RT3 K2R PP PRY 2192 MU0 RYTW 1727 5w 1070 F02mn RIw R 2122
This implies that when Ritva later settles on zrev as the basis of liability in the Talmud’s case, he
conceives of it as a liability distinct from tort.
10 For a discussion of this talmudic case, see Rabbi Itamar Rosensweig and Tzirel Klein, “De-
priving a Worker of Employment Opportunities,” Jewishprudence (October 2020).
11 Similarly, if the worker induced the homeowner to rely on his assurance and the worker
reneged, the worker can become liable to compensate the homeowner for his reliance damages,
or at least for a portion of them. See Bava Metzia 75b and 78a, and Ritva Bava Metzia 75b. See
below, note 13.
12 Ritva Bava Metzia 75b:
IR R92 770K D290 DWW 3 ROX 77VT RINNPNIWA 21T DI PRY 277 0 Ny

I34 THE JOURNAL OF THE BETH DIN OF AMERICA Volume 3, 2023



RABBI ITAMAR ROSENSWEIG

arev: The homeowner induced the worker to forgo work opportunities elsewhere,

for which he becomes liable when he cancels on the worker.
C. The Case of the Partnership’s Risky Debt Payment

A third example of zrev as detrimental reliance appears in a responsum of Rashba
(Shut Rashba 1:1015). Rashba was asked to rule on a case involving partners, Reuven
and Shimon, who had borrowed money from Levi and had signed a note (shetar)
to secure the loan. When the debt came due, Levi arrived to collect, but he failed
to bring the note (shetar). In Jewish law; a debtor who pays without retrieving the
shetar runs the risk of the creditor later producing the shetar and enforcing a second
collection of the debt.™ In light of this risk, the partners in Rashba’s case—-Reuven
and Shimon-initially refused to pay the debt. Later, however, Reuven changed his
mind: He instructed his partner Shimon to repay the debt from the assets of the
partnership and assured him that he will retrieve the shetar by a specified date.”
Shimon relied on Reuven’s assurance and made the payment.

As it happened, the creditor, Levi, died before Reuven retrieved the shetar: And
Levi’s heirs, who had found the shetar among their father’s financial assets, en-
forced the document in court and were able to (re)collect the full value of the

13 Ritva Bava Metzia 73b:
77 12°°701 73T Y 77 120w 11707 PT°00AY 11 O DWH 201 2€vaw ..apRT PRI5T 29D MW IV
D1 7T AT, 190 DY 09w ana
Ritva Bava Metzia 75b:
17 X2 7777 R? INA07 XK2298) 1OV 1720 7401 1120 M0ATW 937 77VR7 INKRY 751 X 1R Patwna avom
.7272 YWD OX 17 2YWY 2°°1 7097 DW

Note that in the case where the worker reneges on the homeowner (see above note 11), the
Talmud caps the worker’s liability to the homeowner based on the value of the worker’s labor or
materials. Ritva explains these caps based on his general theory that &rev liability arises from an
implied indemnification of the promiser to the promisee. (See above.) The worker’s liability is
therefore capped by what is deemed to be the maximum amount reasonable for the worker to
have indemnified the homeowner when he induced reliance. See Ritva Bava Metzia 75b:
DRW ITPNYIR IPPORT 117 RANOAT 2 ,772°27 272 IR 7272 110w 992 770 ROR DO¥ 91 1R 747 19 DR DR
17 13P77 RRN0MT 72°207 12 12N3 D“KXR M0 7292 77 Y31 170w 7922 209310 07w REXDW MWy 1907 X?
AT 970 TV 200 135w 790N
14  See Shulchan Arukh Choshen Mishpat 82; Choshen Mishpat 46:1-2; and Choshen Mishpat
69:2. This problem could sometimes be obviated by drafting a receipt (shovar). See Shulchan
Arukh Choshen Mishpat §4:1-3. But this option was more cumbersome and provides the debtor
with less security than if he retrieves the original note.
15 Shut Rashba r:1015:
7Y 1997 VAT 12IRT X7 XYY 702 1M0W X227 R 0 1217 MY 17 R DD 732 N2 PEMY 1WA 12I1R02
19D 1A VW T2 10K IR NNWT MYAR 1IVID TR 17 MARY YA 12 AXN1 10291 20 0w 0737 Iw
MY 1NN NYW3A MK 1
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debt from the partnership. Now Shimon sues Reuven under the doctrine of @rev
claiming that he relied to his detriment on Reuven’s assurances and suffered losses
because of it. Reuven counters that he never formally guaranteed to indemnify
Shimon from losses.™

Rashba ruled in favor of Shimon, explaining that because Reuven induced
Shimon to rely on his assurance, Reuven is liable under the principle of zrev to

reimburse him for his losses.”
D. The Bailee’s Liability Prior to Taking Possession

Ran’s analysis of the Mishnah in Bava Metzia 98b offers a fourth illustration of
Jewish law’s arev principle. The Mishnah discusses a bailee (shoe)) who had ar-
ranged to borrow a cow from its owner. The bailee instructs the owner to send the
cow with one of the owner’s servants for delivery. The Mishnah rules that if the cow
dies en route to the bailee’s house, the bailee is liable for the loss, not the owner.™

Ran observes that the bailee never took possession of the cow. It died in the
possession of the owner’ servant, and it never transferred into the bailee’s domain.
Why then is the bailee liable for the loss? Ran notes that the owner’s servant can-
not be characterized as the bailee’s agent (shaliach), since the bailee’s communica-
tion with the owner falls short of the halakhic requirements for appointing the
servant an agent."

Ran argues that the bailee is liable—never having taken possession of the cow—
under the principle of zrev. The bailee instructed the owner to send the cow, and
the owner relied on the bailee to his detriment.>* In other words, the borrower’s

16 Ibid:
12T DX NYAY YN WIP YD NPRI 07 T ROW OYI5? 197X 2107 70w WA PwIr IR MY nn ooni
JROWT RY ROR MW IR PRY WI0 7771 .27 PR 0 29w 190w
17 Ibid:
712 10 (T97) PRITRT PO ©NRRTI .2 TR 21 MR IR IR D OV WY JwWw Yo 1Waw av P
7101 2T 211297 I 1N AR ORW Y LRIMNA PIVY 191 2N K2 K L2 7T DWTIPR T2 2R WIPRY 1Y
bR i i)
18  Mishnah Bava Metzia 98b:
2T — 0D ARWY LMW 70,77V 102,732 7 L. 00 AW ORI 19 R L9 DR ORI LTIwn
19 Ran Bava Metzia 98b
MWI2 MP177 277 23 7702 RPN [0 937727 JARTI OOTYA 1Y MO T DTV RWYY MY 740 190X
[°0 M7 Q7Y IRWYW HIWI RWAT IKRT 1173 X220 091 70702 07 NTWY RWAY MRT KPR 270 K7 XM
P17 RK R MDY T RY MART 7277 1790 17 0RT X701 17
20 Ibid:
29 PTA 210N 172V T2 020 NI 101D ROXT? PURW TPOW 27V TTR RIR RIT MW 7T IR RIAT 740
200D KW 77 ORI L PWITRT 2492 10 931 27 1T 1AM 17 27001 120 W mwn Tien XX 9o
L2 PTA RIR RIT AN DRI 1TA IR T2V MW Onwa oy
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liability arises not in the laws of bailments (shemirab) but rather in the laws of @rev

and reliance.”
The Standard of Reliance: Direct and Justified Reliance

Having surveyed the halakhic principle of Zrev and some of its applications, let us
return to the dayanim’s analysis in Sapphire Financing vs. Tower Real Estate. Recall
that Sapphire argued that it relied on Tower’s communication, which Shira con-
veyed to Sapphire, that it would “take care” of Sapphire regarding the NicheBank
relationship. Here the dayanim explain that not every instance of detrimental reli-
ance generates liability. The dayanim develop two important distinctions. First,
they distinguish between direct and indirect reliance. Second, they distinguish be-
tween justified and unjustified reliance.

Direct vs. Indirect Reliance

The dayanimin Sapphire held that the liability of zrev requires adirect instruction,
assurance, or promise from the defendant to the plaintiff. As they note in their deci-
sion, the halakhic “standard for liability is met only when the plaintiff acts under the
immediate instruction or direct promise of the defendant.” Here the dayanim appeal
to the rishonim’s formulations of the doctrine of @rev, which imply an assurance or
instruction communicated directly from one party to the other.>> The dayanim write:

“[halakhicl authorities characterize the legal principle as requiring hotzi
mamon al piv (i.e., that the plaintiff acted under the instruction of the de-
fendant) or samakh al havtachato (that the plaintiff relied on the defendant’s

21 For further cases of ‘arev liability as detrimental reliance, see Netivot ha-Mishpat 182:3 (a
principal who instructs his agent to make a purchase on his behalf but later annuls the agency-
-without notifying the agent—becomes liable under zrev for the agent’s expenditures); Netivot
ha-Mishpat 344:1 (if Reuven instructs Shimon to tear Reuven’s own garment, Shimon is exempt
from tort damages because Shimon’s damages to Reuven are canceled by Reuven’s liability to
Shimon under the doctrine of @rev); Netivot ha-Mishpat 306:6 (if a patron relies on an artisan to
dye a fabric red but the artisan negligently dyes the fabric black, the patron is entitled to recover
the lost profit of what the red fabric would have been worth (i.e., lost profit) under a theory of
arev, since the patron relied on the artisan); Shulchan Arukh Choshen Mishpat 14:5 as explained
by Yeshu‘ot Yisrael Ein Mishpat 14:4 (if one litigant induces another to travel to a distant court
for adjudication but then fails to arrive for the hearing, that litigant becomes liable to pay the
other’s expenses under the principle of @rev).

22 Perhaps another way of putting the dayanim’s point is that for the defendant to be found
liable he must have directly induced the plaintiff to rely on his promise.
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promise to him). These formulations imply a direct promise or directive
from the defendant to the plaintiff.”

Tower never communicated directly to Sapphire that it will take care of Sapphire.
Rather, one of Tower’s principals had texted Shira—in an effort to allay her fear
that Sapphire will be angry with her for utilizing the relationship with NicheBank
for Tower’s benefit—not to worry because “we will take care of Sapphire.” Shira on
her own forwarded that text message to Sapphire. Thus, the dayanim concluded
that “to the extent that Sapphire relied on anything, it relied not on any directive
from Tower but on a WhatsApp message forwarded by a past associate eager to
remain on good terms with her old boss.”

Justified vs. Unjustified Reliance

The dayanim also distinguished between justified and unjustified reliance, holding
that a plaintiff is entitled to recover damages only when his reliance on the defen-
dant was justified. The dayanim cite a responsum of Maharik, who discusses a case
where the defendant, Reuven, had assured the plaintiff, Shimon, that he would
lobby and advocate for him pro bono so long as the plaintiff covered the expenses.”
The plaintiff relied on the defendant’s promise and paid the expenses. But then
the defendant reneged and asserted that he will not complete the job unless the
plaintiff also compensated him for his work. The plaintiff countered that the de-
fendant is obligated to complete the job pro bono, since he had already relied on the
defendant’s promise when he paid the expenses.*

Mabharik denies the plaintift’s claim for reliance. He reasons that because the
defendant was acting pro bono, the plaintiff was not justified in relying on the
defendant’s assurances. Someone who offers a service without charge cannot be
reasonably relied upon to complete the job. Therefore, Maharik concludes, the
plaintift “brought the loss upon himself”.” In other words, to prevail on a claim of
reliance the plaintiff must have been justified in relying on the defendant’s promise.

23 These expenses appear to be the costs of paying off the relevant officials or parties.
24 Shut Maharik no. 133:
TAW Y277 I PMYA DR 727 XX WK MR AR ONDW DI 1M 2TINWD DAY MY 12N 127 DY
IN2 WY T PAND 10D DAY AWY 1971 .71 7212 107 K7 DR NP RIW 12 MR 1712077 J2IRT 12 0 AT
11210707 I 1T XPW %2 1R DADVY VAW X1 AR T°2 J2IRT MWD
25 Ibid:
JAIRT 2 T RPDT ROVIR PIORD 977 TWOIR TO0DRT 1T WA 1IN 2127 TR0 ¥ "MV ROXITW 23 5V OX)
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As the dayanim write in Sapphire:

“for a claim of reliance to succeed, Jewish law authorities require that the
plaintiff must have been justified in relying on the defendant’s promise or in-
struction. A plaintiff cannot recklessly embrace the defendant’s promise and
collect damages. In such a case, the plaintiff is considered to have brought
the loss upon himself.”

Applying this analysis to the case before them, the dayanim maintain that
Sapphire was not justified in relying on the communication from Tower. They
offer two reasons for characterizing Sapphire’s reliance as unjustified. First, they
note that the content of Tower’s assurance was so underspecified and vague that
it is not even clear what Sapphire expected to receive from Tower. What then did
they rely upon? The dayanim write:

“Shira represented only that Tower desired to work something out with
Sapphire, texting Sapphire that Tower “wants to work something out.” No
definitive arrangement had been offered or assured. Such an arrangement
could range from sports tickets to Tower using Sapphire as brokers to refi-

nance prior deals Sapphire had brokered to anything else.”

The second reason the dayanim cite is the fact that Shira herself communi-
cated to Sapphire that the specifics of the deal would have to be worked out with
Tower’s principals. How, then, can Sapphire rely on a deal that had not yet mate-
rialized? The dayanim write:

“Shira explicitly communicated that any deal is subject to Sapphire’s fu-
ture discussion with Tower’s principals. Shira wrote to Sapphire “AH {one
of Tower’s principals} will likely call you sometime to work something out.”
Those discussions never took place. Based on the forgoing, we conclude
that Sapphire was not justified in relying on these vague and tentative over-

tures. If Saphire truly relied on Shira’s communications, it did so recklessly.”

Summary: Damages for Detrimental Reliance (Arev) in Sapphire v. Tower

To summarize, the dayanim weighed whether Tower can be held liable under a
theory of @rev. They found that there is no basis for liability under Zrev because
Tower never directly instructed Sapphire to act and because Sapphire’s reliance
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was not justified. It is also worth noting that the dayanim raised a third consider-
ation in rejecting Sapphire’s claim: They were not persuaded that Sapphire in fact

relied on Tower. The dayanim write:

“a claim of reliance requires actual reliance. We are not persuaded that
Sapphire in fact relied on Shira’s communications. The record reflects an
inconsistency in Sapphire’s testimony. Sapphire initially testified that it fur-
loughed Shira and did not match Tower’s offer to Shira because it was not in
a financial position to do so, as the Covid-19 pandemic had slowed business.
At the same time Sapphire wants to maintain that it was because it relied
on Tower’s assurances that it would take care of them on future NicheBank
deals that it decided to not match Tower’s offer and keep Shira. While these
claims can perhaps be reconciled, the inconsistency casts some doubt on the
extent to which Sapphire truly relied on the communications from Tower.”

IV. LirNIM MI-SHURAT HA-DIN

Judicial Enforcement of Supererogatory Conduct

The dayanim denied Sapphire’s claim for damages. However, in the final paragraph
of their decision, they note, based on Tower’s own testimony, that industry eti-
quette often calls for investors to refinance a loan using the brokers who secured the
initial financing. The dayanim counsel Tower that it would be proper for them to
use Sapphire as brokers when they refinance the loans Sapphire originally secured,

though the dayanim refrain from ordering Tower to do so. The dayanim write:

Tower indicated that industry etiquette often calls for investors to refi-
nance deals using the brokers who secured the project’s initial financing.
We think that such a gesture from Tower to Sapphire would be appropriate,
especially in light of the moral consideration that Tower will be benefit-
ing from the relationship that Sapphire cultivated with NicheBank through
Shira. To be clear, we do not order Tower to do so, as such conduct would
constitute /fnim mi-shurat ha-din. But we believe that such a gesture from
Tower would be appropriate and a productive step towards reconciliation,
realizing the Torah’s ideal of mishpat shalom: “emet u-mishpat shalom shiftu
be-shaareichem (Zechariah 8)”.
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Here the dayanim appeal to Jewish law’s distinction between obligations that
arise in din (justice) and supererogatory moral obligations (zfnim mi-shurat ha-din).
Many Jewish law authorities hold that a beit din cannot compel performance of
supererogatory moral obligations. For it is in that very sense that they are super-
erogatory.*® Thus, given the dayanim’s assessment that such behavior constitutes
lifnim mi-shurat ba-din, they counseled that course of action but stopped short of

compelling it.”7

V. SUMMARY

To summarize, the dayanim’s decision in Sapphire Financing v. Tower Real Estate
involves three separate areas of Jewish law. First, the dayanim considered whether
there is a basis in minhag to support Sapphire’s claim for a certain basis point on
future deals Tower closes with NicheBank. Here the dayanim denied Sapphire’s
claim noting that even though Sapphire was able to point to some precedent in
prior practice, that precedent hardly satisfied the halakha’s criteria for what con-
stitutes a minhag.

Second, the dayanim considered whether Sapphire was entitled to damages un-
der a theory of detrimental reliance (@rev). They analyzed the principle of arev
liability in Jewish law and offered two distinctions to assess whether Sapphire was

26 See Rosh Bava Metzia 2:7:
T NMWR 20197 MWYY PO PRT L,TOD 11°970T IR LTI DWW 07107 WY WK LTI AT TWYRT DX
Shulchan Arukh Choshen Mishpat 12:2:
SIRTT A RITW 09 ORI 0D DY AR, P NNWwR 22100 019°% 9100 1Y PT 2 PR
See also Beit Yosef Choshen Mishpat 12:2.
27 Some Jewish law authorities maintain that a beit din can compel performance on super-
erogatory moral obligations. See Mordechai Bava Metzia no. 257:
XOR D9WIT 72901 KD 1307 7 90K 1 71T DR 02 DT A0 27 °INT ... PR 02159 725 17570 13X 03
20195 MWYY 112 POPIT 79K AR POD 191 P NNIWA 20107 WY X2 37N PT 9V 0127 1TRYaw awa
JTa e
See also the view cited in Shulchan Arukh Choshen Mishpat 12:2 and Bach Choshen Mishpat
12:4.
According to these authorities—who endorse judicial coercion of supererogatory obligations—
what distinguishes obligations that arise in d7n from those that arise in /ifnim mi-shurat ba-din?
One distinction is that whereas a beth din 7ust enforce obligations that arise in d7n, it has discre-
tion over whether it wants to enforce an obligation that arises in /ifnim mi-shurat ba-din. In other
words, in the case of din, coercion is mandatory, whereas in the case of /fnim mi-shurat ba-din
coercion is discretionary.
Another distinction is that decisions based on /ifuim mi-shurat ba-din are more sensitive to a
range of equitable considerations that would not bear on a decision grounded in d7n. For in-
stance, some of these authorities maintain that a beit din should only enforce a ruling of /zfnim
mi-shurat ba-din if the party found liable is quite wealthy (‘zshir) but not if he is poor (ani).
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entitled to damages. On one level, they distinguished between direct and indirect
reliance. On another level, they distinguished between justified and unjustified
reliance. The dayanim held that Sapphire’s reliance was both indirect and unjusti-
fied, and therefore denied Sapphire’s claims. In addition, they called into question,
on factual grounds, Sapphire’s assertion that it in fact relied on Tower’s assurance.

Third, the decision raises the question whether a beit din should enforce con-
duct that the dayanim deem supererogatory. In this case, the question was wheth-
er the dayanim should impose “industry etiquette” even though the relationship
between the parties had soured. Following Jewish law’s distinction between din
and /lifnim mi-shurat ha-din, the dayanim counseled Tower in the proper course of
action but refrained from ordering it.*®

28  Sapphire Financing v. Tower Real Estate can be accessed at: https://bethdin.org/wp-con-
tent/uploads/2021/11/Reported-Decision-13.pdf
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Loss Splitting in Jewish Law:
A Covid-19 Example

Rabbi Itamar Rosenswerg'

INTRODUCTION

Economic losses are an inescapable part of commercial life. Suppose a train cancel-
lation leaves you stranded at Penn Station and you have to splurge on an Uber to
get home. Or a babysitter cancels at the last minute causing you to stay home and
lose a day of work. Or a vehicle crashes into yours, leaving your vehicle in need of
repair. In cases such as these, you suffer a loss. One of the primary tasks of a legal
system is to determine how to distribute these losses between the relevant parties.
Consider the following true set of facts.” Ms. Stein drives a group of preschoolers
to the local yeshiva day school. In September 2019, Mr. Grossman hired Ms. Stein to
transport his son to and from school each day. From September through December,
Mr. Grossman paid Ms. Stein at the end of each month. Beginning in January, how-
ever, Mr. Grossman decided that it was too burdensome to remember to write a
check each month, so he paid Ms. Stein in advance for the remainder of the year.
The arrangement went smoothly until March 2020, when the school shut down
because of the Covid-19 pandemic, under the governor’s statewide orders. Is Mr.
Grossman entitled to recover the amount he prepaid for March through June? Or
is Ms. Stein allowed to keep the payment, even though she will not be providing
transportation services? Or does justice require a different resolution? In previous
articles, we discussed several principles of Jewish law that might bear on contracts
canceled by the Covid-19 pandemic, some of which may be relevant to deciding
the present case.’ In this article, I focus on the halakhic principle of loss sharing.

Loss SPLITTING WHEN FORCE MAJEURE AFFECTS BOTH PARTIES TO A CONTRACT EQUALLY

The halakhic precedent for splitting a loss when a contract is frustrated by circum-
stances beyond the parties’ control is articulated in a responsum of Ra’avan (R.

' Rabbi Itamar Rosensweig is a maggid shiur at Yeshiva University and a dayan at the Beth Din
of America.

> I discuss this case with the permission of the parties. The names of the parties have been
changed at their request.

3 See Rabbi Michoel Zylberman, “Covid-19 and Canceled Rental Contracts,” Fewishprudence
(June 2020); idem, “Employment Contracts and Covid-19”, Jewishprudence (January 2021).
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Eliezer b. Natan of Bonn, 1090-1170), who was asked to rule on the following case.
A landlord had leased a property to a tenant for two years. The tenant paid the
entire rent upfront at the beginning of the lease. But violence against the Jewish
community during the lease term caused the Jewish citizens of the city to flee for
their lives. The tenant fled with them, abandoning the leased property for several
months until it was safe to return.

The parties disagree over whether the tenant was obligated to pay rent for the
months that he had to abandon the property. The tenant argued that he is entitled
to be refunded for the months of rent during which he could not use the property
when he fled the city. The landlord counters that he is entitled to keep the rent
that was paid for those months because the house was structurally sound and avail-
able, and it was the tenant’s decision to abandon it.4

Ra’avan rules that the parties are to split the loss, with each party bearing
half of it. Accordingly, Ra’avan ordered the landlord to return hal/f of the rent
for the months that the property sat unoccupied.’ Ra’avan explains that neither
party was more, or less, responsible than the other for the contract having been
frustrated. The contract was frustrated by the violence that affected the entire
Jewish community (makat medinab), and thus the force majeure (o11X) that under-
mined the contract affected both parties equally.® Therefore, Ra’avan reasons,

+ Responsa Ra’avan no. 98
oYTPm D°Iw nws NyRAwn N°2 DWW 12K POy DY 22Wn MYOR CIN ,wnw M2 ATPOR ' 2R E=hni 295 WRY
,OP™ D37 MM RIT 03 792 QWDI TAD 2100 Y 1 DT W2 201w 2 IMR TN ,00w 2 YW 10w 1 1
NI ANRY TIDD 7 002 W NYAWY NP2 PIN W 72 DR 12 02w TX R 0N 2270 1 2R
.72 0wn XY
5 ibid:
NN 70D 1R NN PIN AW D970 DX JAIRTD 20w YR
In one striking formulation, Ra’avan writes that the violence rendered the homes uninhabit-
able and caused the residents to flee. On this formulation, the violence undercut both parties’
performance under the contract. The landlord could no longer supply a habitable home (given
the violent social conditions), and the tenant could no longer live there. Ra’avan writes:
DPIWT RNY 72277 2213 N1AD DOWIRT DY 0172 N1TY 22027 DY AN O Y 790 NPT R0 RIUR RO
LTODIT IR NI
Ra’avan bases his ruling on his interpretation of Bava Metzia 105b. The Mishnah there discusses
a tenant-sharecropper who pays a fixed rate for his right to use and work the field. If the crop
was destroyed by a natural disaster, such as a flood or a plague of locusts, the Mishnah rules
that the tenant-sharecropper is not obligated to pay the entire rent (111211 % 12 7121»). Ra’avan
interprets this to mean that the tenant-sharecropper pays half of the rent, effectively splitting
the loss with the landlord:

6

00D N XM 70D 7N TODIT T DA DY RO A1TA NOAT 13T 1NN 93 XD 2R 10 11 793 170
R qptal
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justice requires that the parties bear the loss equally by splitting it between
themselves.”

It is important to emphasize that the loss splitting principle articulated by
Ra’avan is not conceptualized as a compromise or court-imposed settlement (pe-
shara). Rather it is conceptualized as a principle of dzn. It is a halakhic principle of
justice that when force majeure affects both parties equally, the parties are to share

the loss, with each party bearing half of it.?

GROSSMAN V. STEIN

Let’s return to the case of Ms. Stein and Mr. Grossman. The facts of their case are
similar to the case decided by Ra’avan. Neither Ms. Stein nor Mr. Grossman was at
fault for non-performance. A third party (the governor) had shut down the school
in the face of a nation-wide health pandemic (makat medinab), making performance
unreasonable or purposeless to the parties. There was no school for Ms. Stein to

7 Ibid:

T2°5% X7 OIWT ORI? 7172 NIAT LL.XAN 70D AN AXAN 70D AN TODIT M DI HY X7 AT NoNT 10T
0w 9V 7007
Sema (Choshen Mishpat 321:6) applies this loss splitting principle to a case that is even more
analogous to the facts of Grossman v. Stein. Sema discusses a case where a parent hired a rebbe to
educate his child, but the government later outlawed Torah study. Sema notes that in such a case
the contract is frustrated by an outside force (makat medinab) that affects both parties equally,
with neither party more responsible than the other for not performing under the contract. Sema
therefore rules that the parties should split the loss, with the father paying the rebbe for haif of
the value of the contract:
DY 70937 7 ... TAR DWT 12TAT D PRI 12772 I WM 1PIWAT RO 71972 NOAT 11D 12 R12ANon
Rzl sl talplr B ol 7l 7atats Bat b7y e aipyasm e b W by g 174
For a discussion of this Sema, see Rabbi Michoel Zylberman, “Employment Contracts and Co-
vid-19”, Jewishprudence (January 2021).
8 Contrast Ra’avan’s position (and Sema’s, supra n. 7) holding that the loss should be split as
a matter of pure justice (d7n) with the position of Hatam Sofer and later commentators who in
similar scenarios agree with the legal outcome of loss splitting but ground it conceptually in
compromise (pesharah). See, e.g., Rabbi J. David Bleich’s discussion of Hatam Sofer’s position,
Tradition 53:1 (2021), p.103:
“with regard to a comparable occurrence, apparently in the Napoleonic period during
the Franco-Austrian War of 1809. Hatam Sofer reports that he himself paid tuition in
full to the tutors of his children {even though they were unable to teachl. However,
apparently as @ compromise, he directed the bet din to compel parents to pay only half
the usual fee.”
For further examples of authorities who endorse loss splitting in similar scenarios but as a mat-
ter of compromise (pesharah), not din, see, Rabbi Michoel Zylberman, “Employment Contracts
and Covid-19”, Jewishprudence (January 2021), section III,B.
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drive to, and there was no reason for Mr. Grossman to send his child to a locked
school building. If the cases are analogous, as they appear to be, then based on the
ruling of Ra’avan, the proper halakhic resolution is for the parties to split the loss,
with Ms. Stein returning half of the amount Mr. Grossman advanced for March
through June.

In fact, that is exactly how the parties amicably resolved their dispute, without
having to litigate their case in beit din. The parties elected to resolve their dispute
in accordance with the principle articulated by Ra’avan. Had the case proceeded
to litigation, it is quite possible that the dayanim would have arrived at a similar

conclusion.?

JewisH Law AND THE CoMMON LAw: Two DIFFERENT APPROACHES

Note how halakha’s approach of loss splitting in the above type of case differs
from the common law’s approach. Under the common law doctrines of frustra-
tion of purpose and impossibility, a court would determine whether the contract
remains enforceable under the circumstances or whether to excuse the parties
from performance. The common law approaches the case from the perspective of
“winner takes all,” assigning the loss on an all-or-nothing basis.”

For example, in the above case of Grossman v. Stein, a court might find that the
governor’s closure of schools frustrated the purpose of the contract between Mr.
Grossman and Ms. Stein, as the purpose of the contract-—-transportation to school-
-had been extinguished. On that theory, Mr. Grossman would be excused from
having to pay Ms. Stein, and he would be entitled to recover the entire amount
that he advanced. Alternatively, a court might find that the contract remains en-
forceable, such as when the risk of school closure was foreseeable to the parties
when they entered into the agreement. On that theory, Ms. Stein would be en-
titled to keep the entire amount that she received.

Jewish law’s approach of loss splitting avoids either of these extremes. Rather
than picking a winner who takes all, Jewish law maintains that where parties are

9 Though the dayanim might consider some of the principles discussed in our earlier articles to
be relevant as well. For those principles, see the articles cited in Supra n. 3.

©© In a previous article, we discussed the common law’s approach and when it might be incor-
porated into halakha under a theory of minbag ha-sochrim, see Tzirel Klein, “Commercial Cus-
tom, Common Law, and Contracts Impacted by Covid-19,” (fewishprudence, July 2020).

146 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI ITAMAR ROSENSWEIG

equally affected by the loss, and where the parties are in moral equipoise regarding
their responsibility or non-responsibility for it, they are to share the loss between
themselves, with each party bearing half of the cost.

Thus, the different systems of law advance different conceptions of justice in
their approaches to contracts frustrated by force majeure where the parties are in
moral equipoise. The common law picks a winner and a loser, such that one party
must bear the entire loss. Jewish law endorses Joss sharing by assigning half of the

loss to each party.”

1 Jewish law provides for loss sharing in other areas as well. See Bava Metzia 79b (one permuta-
tion of the wine-shipping case), Bava Metzia 2a (two parties exerting equal physical possession
over a garment), Bava Kamma 15a (liability for damages caused by a mild-mannered ox), and
Bava Kamma 46a (Sumchus’s opinion for how courts should resolve disputes where there is
insufficient evidence to support either party’s claim). Here, however, we must be careful. For
although all of these cases involve splitting a claim fifty-fifty between the parties, the underly-
ing legal principle appears to differ between these cases. Further, some of these cases are better
characterized as involving claim-splitting rather than loss-splitting.
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Brokerage Commissions in the Absence

of a Sale
Rabbi Shlomo Weissmann®

Counterintuitively, in many jurisdictions a real estate broker may be entitled to
collect a commission even when a sale fails to close. Parties can expressly condi-
tion the payment of a commission on the actual closing of title,> but the law in
New York is well settled that absent a provision to the contrary, “a real estate
broker who produces a person ready and willing to enter into a contract upon the
seller’s terms is generally entitled to a commission.” If I want to sell my house
and hire a broker to put it on the market, the broker earns her commission when
she presents a buyer who is ready, willing and able to pay my asking price, even if I
change my mind and decide not to sell.

Regular readers of fewishprudence know that, with few exceptions, Jewish law
defers to the negotiated terms of the parties.* Even absent an explicit contractual
provision, Jewish law recognizes that marketplace norms set the expectations of
deal participants. A seller and broker in New York ordinarily assume that their
arrangements will follow New York customs surrounding the earning of brokerage
commissions.

But even indigenous Jewish law will arrive at a similar result and award a broker-
age commission on a failed sale in some scenarios. Consider the case of a buyer
and seller who contract to buy and sell a property, and agree that the buyer will pay
the broker’s commission. The buyer plans to flip the property for a profit. The
seller reneges, but ends up paying a breakup fee to the buyer in an amount that ap-
proximates the buyer’s anticipated profit on the deal. In a case with similar facts,
a pesak (decision) handed down by the Beth Din of America included the following
analysis, which complemented the secular law discussion that was also contained
in the pesak:

1 Rabbi Shlomo Weissmann is the Director of the Beth Din of America.

2 See Graff v Billet, 101 A.D.2d 355 (N.Y. App. Div. 1984) and Levy v. Lacey, 22 N.Y.2d
271 (N.Y. 1968).

3 Mizrahi v. Hovas, 30 N.Y.S.3d 859, 860 (N.Y. App. Div. 2016). See also Srour v. Dwelling
Quest Corp., 11 A.D.3d 36 (N.Y. App. Div. 2004) and Paul J. Boyer Realty v. Perry, 208 A.D.2d
1024 (N.Y. App. Div. 1994).

4 Rabbi Itamar Rosensweig, “Commercial Custom and Jewish Law,” Jewishprudence, June 30,
2020 (https://bethdin.org/commercial-custom-and-jewish-law/)
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The issue of a broker’s ability to collect a commission on a failed sale
is discussed in halachic sources in the context of another type of broker,
a shadchan. Rama rules that in locations where it is customary not to pay
the shadchan’s commission until after the wedding, no payment is due if the
engagement is broken prior to the wedding’ In earlier times, the families
of engaged couples would often agree upon tena’im that called for the pay-
ment of a breakup penalty if one side cancelled the engagement prior to
the wedding. If one party backs out the other party might be significantly
disappointed, but at least they have collected some money (i.e., the breakup
penalty), thus benefiting from the shadchan’s services. Following this logic,
Levush suggests the shadchan should be paid his or her customary commis-
sion by the collecting party.® Sema counters that an engagement breakup
tee is hardly a windfall.” The collecting party likely wishes the engagement
would not have occurred, and the breakup fee is merely a consolation for
the embarrassment of the whole ordeal. With no net value added through
the services of the shadchan, argues Sema, no commission is due. Aruch
Hashulchan notes, however, that Sema’s objection is limited to the realm of
broken engagements.® A failed commercial deal has no element of embar-
rassment, and the breakup fee that results from such a transaction should

rightfully trigger the payment of the broker’s earned commission.

The case before the dayanim was analogous to a failed transaction in which a

breakup fee is collected. In the end, the would-be buyer obtained the full upside

of his investment and was, essentially, paid a breakup fee to get out of his contract

with the seller. If so, the broker would rightfully be entitled to his commission.

o~ VW

Rama, Choshen Mishpat 185:10.

Cited in Sema, Choshen Mishpat 185:26.
Ibid.

Aruch Hashulchan, Choshen Mishpat 185:11.
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COVID-19 and Canceled Rental and

Employment Contracts
Rabbi Michoel Zylberman'

The onset of the COVID-19 pandemic in March 2020 created far reaching
economic ramifications. As society went into extended lockdown in an unprec-
edented fashion, there were many canceled or postponed travel plans, institutional
dinners, weddings, and the like. What does halacha say about a rental contract
frustrated by a pandemic? If someone put down a deposit for a Pesach rental or
program and was unable to reach the destination or the program was canceled, is
he or she entitled to a refund? Would an employee be entitled to compensation for

unperformed work during this period?

I. RentaL CONTRACTS

1. A Tenant Who Dies Mid-Lease

Halacha addresses various instances of how an unanticipated ones (extenuating
circumstance) impacts previously agreed upon contractual obligations and which
party bears the loss. In the case of a tenant who dies in the middle of a lease term,
Rashba (Shu’t 1:1128) rules that the deceased’s estate must pay out the remainder
of the lease. Rashba views a property rental as a sale for the duration of the lease
term (sechirus le-yomei memkar hi). Once the contract is entered into, an ones does
not discharge the tenant (or his estate) from the agreement, just as a property
sale cannot be invalidated because of an ones that arises after the sale has been
executed.

Maharam (cited in Mordechai Bava Metzia 345) disagrees with Rashba’s ruling
and rules that the estate is exempt from paying out the rent for the remainder of
the term. Maharam views a property rental as more analogous to an employment
contract than to a sale, and therefore applies the principle of Bava Metzia 77b (see
below) which exempts an employer from paying workers whose job was rendered
unnecessary by an unanticipated event.

1 Rabbi Michoel Zylberman is the Associate Director of the Beth Din of America.
The author wishes to thank Rabbi Yona Reiss and Rabbi Itamar Rosensweig for their review of
and comments on this article.
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Rema (Choshen Mishpat 334:1) favors the position of Maharam, although he
quotes Rashba as an alternate position and concludes that if the landlord received
the entire year’s rent in advance he cannot be forced to refund it.>3

2. The Case of Unexpected Rainfall

The Gemara in Bava Metzia 77b discusses the case of an employer who hired
workers to irrigate his field only to have unexpected rainfall render their job un-
necessary. The Gemara rules that, absent a contrary stipulation, and unless the
employer alone (and not the workers) was expected to foresee the ones, the em-
ployer need not pay the workers for the work they did not perform.

The general principle that emerges from this Gemara (as codified by Rema
334:1) is that absent a contrary stipulation, if the ones should have been anticipated
by both the employer and employee equally, or the ones was equally unanticipated,
the worker is not entitled to compensation for labor not performed. If, however,
the employer was aware of an impending ones at the time that he hired the worker,
but the worker himself was unaware of the ones, the employer is at fault for not
conditioning the employment on the non appearance of the ones and must there-
fore pay the worker.

3. The Boat that Sinks with a Client’s Merchandise

The aforementioned Maharam distinguishes between the case of workers who
need not be paid at all in the event of an ozes that renders their job unnecessary
and the case (Bava Metzia 79; see Choshen Mishpat 311:3) of a wine merchant who
hired a boat to transport his wine across a river where the boat subsequently sank
in transit. The Gemara there establishes the general principle that the party who
is preventing performance is stuck with the loss of the contract value. If the mer-
chant hired a specific boat (sefinab z0) to transport a non specific quantity of wine
(yayin stam), and the boat sank together with the wine, the merchant is entitled to

2 See Terumas Hadeshen 329 and Shach 334:2. According to Shach (based on his understanding of
Terumas Hadeshen) the fact that the renter prepaid the year’s rent indicated that he was willing
to assume the risk and was prepared to part with the money in the event of an ones. This ratio-
nale appears in Tosafos (Bava Metzia 79b s.v. 7y atah). According to Shach, Rema’s distinction
between whether the rent was prepaid is not predicated on a doubt as to whether to rule like
Rashba or Maharam, as the simple reading of Rema would indicate.

3 Regarding whether other forms of ones would absolve a tenant from rent payments see Mach-
aneb Efrayim Sechirus 5, Shu”t Avnei Nezer Choshen Mishpat 25, Pischei Choshen Sechirus 6:8, and Rab-
bi Baruch Levin in Landlord-Tenant in Halacha (Feldheim 2019) Miluim 7.

Volume 3, 2023 THE JOURNAL OF THE BETH DIN OF AMERICA IsT



COVID-19 AND CANCELED RENTAL AND EMPLOYMENT CONTRACTS

a refund, as he still has other wine that he can provide for transport, whereas the
boat that he rented is no longer functional. In this case the boat owner prevents
fulfillment of the contract.

If the merchant commissioned a non-specific boat (sefinah stam) to transport
specified crates of wine (yayin zeh), the boat owner is entitled to full payment, as
he has other boats that he can provide, but the merchant has no more wine to
provide for transport. If the merchant commissioned a non specific boat (sefinab
stam) to transport a non specific quantity of wine (yayin stam), since both parties
retain the ability to provide the service and merchandise that they contracted for,
they share the loss equally.*

4. The Case of the Sharecropper and Makas Medinah

The Mishnayos in Bava Metzia (103b, 105b) introduce another principle of loss al-
location for ones in the context of a sharecropper obligated to pay a fixed quota of
produce to his landlord. The Mishnayos rule that even if the field was destroyed
or became unusable (e.g. it was destroyed by a swarm of grasshoppers or an unan-
ticipated storm, or the water source of the field dried up), the sharecropper is still
responsible for providing the agreed upon amount of produce. Rashi (1o5b s.v. eino
menakeb) explains that even though the sharecropper could not have reasonably
anticipated the destructive event, and would likely not have entered into such a
contract had he known that it would occur, the owner of the field can claim that
the event was attributable to the sharecropper’s bad 7azal, and the sharecropper is
still responsible to fulfill his contractual obligations. However, if the same events
affected the majority of fields in the area (makas medinab); the sharecropper may
deduct his loss from his payments to the owner.

Shulchan Aruch invokes makas medinab in the aforementioned cases (Choshen
Mishpat 321:1 and 322:1) as well as in the context of property rentals (Rema 312:17)
and employee contracts (Rema 334:1).° Examples of makas medinab cited in rishonim

4 For further analysis see Machaneh Efrayim Sechirus 5.

5 There is a dispute in the Gemara (105b) as to the scope of damage necessary to qualify an ones
as a makas medinab. Shulchan Aruch (Choshen Mishpat 322:1) rules that for fields an ones is a makas
medinab when it affects the majority of fields in the city.

6 Rema (321:1) writes that there is no claim of makas medinab if one could overcome the impedi-
ment posed through torach ve-tachbulos, effort and strategies. In other words, one cannot hide
behind a makas medinah exemption if an external factor makes it more difficult but not impos-
sible to meet one’s contractual obligations. The source of this qualification is Shut Mabaram
Padua (39) regarding an individual who acquired the exclusive right to lend money with interest
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include a city that was consumed by a fire (Teshuvos Maimoniyos Mishpatim 27 cited
in Rema 312:1), a garrison of non-Jews that take over the majority of Jewish homes
in a city (Machaneb Efrayim Sechirus 6), and an epidemic (Machaneb Efrayim Secherus
7 in understanding Shu"t Raavan 98).

5. Makas Medinah and Rental Properties

The rishonim debate whether a makas medinab that makes a rental property unus-
able would release the tenant from his rent obligation for the period it was unus-
able. Rema (Choshen Mishpat 312:17 citing Teshuvos Maymoniyos Mishpatim 47) rules
that if a fire burns down an entire city, which he characterizes as a makas medinabh, a
landlord is not entitled to collect or keep rent for the days during which the prop-
erty was uninhabitable.® Does the same apply to a situation in which the house is
still standing but may not be easily accessed due to a war or epidemic?

5.1 Ra'avan’s Position

Ra’avan (Shu’t 98) writes that in a situation where the majority of a city’s resi-
dents are forced to flee and a tenant is unable to remain in his rented property,
both parties share the loss equally such that the tenant pays only half of the rent
for the period he is away. He suggests that the default rule for makas medinab is to

to the local non-Jewish population. Subsequent to his entering into this contract, the local
leader retracted the right of Jews to charge gentiles interest on loans lacking collateral, signifi-
cantly compromising the viability of this person’s contract. Over the course of nine months he
made some attempts to have this decree overturned, and then petitioned to back out of his ini-
tial contract based on a makas medinab exemption. Maharam Paduah ruled that since the decree
could have been overturned with more effort, the questioner remained obligated to abide by his
contractual obligations.

7 Ra’avan refers to Jews being forced to flee a city but does not cite a reason for their flight.
Machaneh Efrayim, citing Ra’avan, presents the case as Jews fleeing because of an epidemic.

8 This ruling is not a function of makas medinab per se, but emerges from the cases of more
generic ones discussed above. Teshuvos Maimoniyos compares it to the case of the wine merchant
who rented a specific boat (sefinah z0) to transport unspecified wine (yayin stam) that sank mid-
journey, where the gemara rules that the merchant need not pay as the boat owner is considered
to be the party withholding performance. In this case as well, the tenant may claim that he is
willing and able to reside in the rental property, but the landlord is unable to provide that resi-
dence since it burned down. See Sema (312:34) and Nesivos Hamishpat (312:13). It emerges from
Nesivos’s analysis that according to Rema if a house burns down, even if it is not due to a makas
medinab, the landlord bears the loss just as the Maharam ruled regarding the tenant who died
in the middle of the term that the estate need not pay the balance of the rent. The only differ-
ence that makas medinah makes is that if the tenant prepaid the rental fees he is entitled to a full
refund for the period in which he was unable to reside in the residence. See below regarding
prepayment of rental fees.
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split the loss between the parties. He even interprets the Mishnah’s ruling in the
sharecropper case as holding that the sharecropper can deduct (menakeh) part of
his losses in a makas medinab, as opposed to the standard interpretation according
to which the sharecropper is fully released from his payment obligation. Ra’avan
further argues that even if one accepts the standard interpretation of the share-
cropper ruling, it is different from the case of the tenant who flees during a makas
medinah. In the case of the sharecropper whose field flooded the makas medinab
only affected the field, which is exclusively the property of the owner, and thus the
sharecropper is not liable for his decreased production. By contrast, when a makas
medinab causes the residents of a city to flee, both parties are equally affected.
Ra’avan writes that “the houses were destined to be desolate and the tenants were
destined to be exiled.” However, Ra’avan’s opinion does not appear to be accepted

by later authorities.? *°
5.2. Maharam of Tiktin’s Position

Shach (334:3) quotes Maharam of Tiktin" who rules that if one rented a house but
was unable to use it because a plague had forced the residents of the town to flee,
the landlord remains entitled to the rent, as he may claim that the house remained
standing and technically inhabitable throughout the term. Maharam of Tiktin
compares this to the case of the wine merchant who hired a non-specific boat to
transport a specific set of wine barrels in which the merchant must still pay the
boat owner since the owner is able to provide another boat and the wine merchant

is the one preventing performance.

9 Sema (321:6 and 344:2) does accept the idea of loss-splitting for employment contracts af-
fected by a makas medinab.

10 The first and last sections of Ra’avan’s teshuva without the lengthier middle section appear
almost verbatim in Shu"t Maharam MiRottenberg (Prague 388). Read by itself, Mahram’s formula-
tion of the teshuva implies that in principle the landlord bears the entire loss but in practice the
loss should be split, since the landlord may claim that he could have found someone else to rent
the property who would not have fled. However, it seems difficult to present the Maharam’s
version as an alternative legal position to that of Ra’avan, given that the language in the teshuva
is otherwise almost exactly the same as Ra’avan and is just missing the middle section that sheds
light on the conclusion.

11 Maharam of Tiktin was a student of Rema who wrote glosses on the Mordechai. This
lengthy paragraph is printed on the last page of the classic printing of the Vilna Shas volume that
includes Avodah Zarah, Horiyos, and Eduyos. In earlier printings, as referenced in the Shach, it
was printed at the end of Seder Nashim or at the beginning of Seder Nezikin.
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5.3.  Shach’s Position

Shach (ibid.) questions Maharam of Tiktin but does not explicitly articulate his
own position. R. Asher Weiss (Shu"t Minchas Asher 2:120) assumes that Shach views
the case of a rental property as analogous to the case of the sharecropper whose
field flooded, in which case (according to the straightforward reading of the
Gemara, albeit not that of Ra’avan) the landlord is not entitled to the rent. This
also appears to be the position of the Taz (334:1.

6. Prepayment and Assumption of Risk

‘When a tenant is unable to reside in the rental property due to a makas medinab,
does it matter, for the purpose of allocating the loss, whether the rental fees were
prepaid or not? Regarding a rented house consumed by a city-ravaging fire, Rema
holds that prepayment does not make a difference. Since the landlord failed to
provide a residence, the tenant may recover his prepaid rent. This ruling stands
in contrast to Rema’s ruling in the case of a tenant who dies in the middle of the
rental term where he rules that prepaid fees need not be refunded.

However, Machaneb Efrayim (Sechirus 7) quotes a Yerushalmi (Gittin 6:6) re-
garding a person who rented a boat to ferry him across the river and prepaid the
fee. Before he was able to use the boat, the river dried up, rendering the boat
service unnecessary. Rav Nachman ruled that the renter was not entitled to a
refund. Machaneh Efrayim explains that here the boat remained intact and, in
advancing the payment, which the renter was not required to do,” he implicitly
accepted the risk of the proprietor retaining the funds.® Machaneb Efrayim views
the Yerushalmi’s conclusion as normative; such that even in a situation of makas
medinab, if the rented property is still standing and technically inhabitable and the

12 Jewish law holds that compensation for services need only be paid at the conclusion of the
service—91017 X7 M'INwn NINDY |'k—see Bava Metzia 56b.

13 See Supra footnote 2. Along these lines, R. Zalman Nechemia Goldberg (Shaari Zedek Vol.
8 p. 123 et. seq.) suggests that there is a difference between a rental with a prepayment and a
rental for which payment is only required at the conclusion of the rental period. It is question-
able whether this analysis would be as relevant when prepayment is the industry standard, as is
generally the case with property rentals. R. Meir Orlian (Business Halacha Weekly #3580 Sha-
vuos 5780) cites Maharach Obr Zarua (66) as holding that when one demands prepayment, such
prepayment does not indicate a willingness to forgo a refund in the event of an ones. Although
Mabarach Obr Zarua writes this in the context of advanced wages, the logic would apply to rental
payments as well.
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renter prepaid the landlord, the renter is not entitled to any refund.* This is in
contrast to a case where a fire burned down all the houses in a neighborhood, in
which case the landlord must refund the payment since he is unable to provide a
house to reside in.

In practice there does not appear to be a clear consensus as to how to assess the
payment of a renter who is unable to benefit from a rental property due to a makas
medinah, especially where money was prepaid. In his Emek Hamishpat (Sechirus 50),
R. Yaakov Cohen ruled regarding summer rentals in the North of Israel during the
Second Lebanon War (2006) that if the renter did not prepay he could not be obli-
gated to pay, as he may rely on the opinions that even though the house was intact,
the war situation created a makas medinabh exemption.” If, however, the renter did
pay upfront, the landlord cannot be forced to refund the money, as he has the right
to claim (kzm [7)*° that he holds like the Machaneb Efrayim.” Nevertheless, he con-
cludes that it may be appropriate to reach some sort of compromise and refund a
portion of the advanced funds, especially as one could argue that a house in a war
zone that could be impacted by a rocket at any moment is like a house that burned
down such that the landlord is not in a position to provide the house that he was
contractually obligated to provide.™

14 Ketzos Hachoshen (322:1) appears to accept this approach in practice, albeit for a different
reason, as does Nesivos Hamishpat (312:13).

15 See Rav Ovadia Yosef Toledano, a grandson of Rav Ovadia Yosef and a member of Rav Asher
Weiss’s beis din, in Shu"t Meishiv Mishpat (1:47), for an analysis of whether umdina, a presump-
tion that no one would enter into a contract under such circumstances, plays a role in such
determinations.

16 The principle of kim /i allows an individual holding on to disputed money (muchzak) to retain
that money when there is an unresolved dispute among authorities as to which party prevails.
See Shu’t Chasam Sofer (Choshen Mishpat 95) who explains that kim /i is predicated on the principle
of ein holchin be-mammon achar barov - when it comes to monetary matters we do not necessarily
follow the majority, and therefore one can claim to follow a minority opinion.

17 R. Toledano as well concludes that the landlord may keep any advanced payments. The
context of his responsum is a wedding hall rental that was canceled due to Operation Cast Lead
(Dec. 2008 - Jan. 2009). R. Cohen does raise the possibility that a short term rental is different
from a long term rental. With a short term rental the landlord could not argue that he could
have rented the property to someone else, as no one would enter into a short term rental in a
war zone. Regarding a long term rental the Maharam of Tiktin would hold that the renter would
have to pay the entire rental fee. One could argue, however, that if the rented house is inhabit-
able, even in a war zone, there may be individuals in need of a place to stay who would rent such
a house for lack of a better alternative and therefore the Maharam of Tiktin would obligate the
renter to pay in that case as well.

18 A recently published collection from the ledger of R. Zvi Pesach Frank’s beis din (Pinkas Beis
Huadin Bthurvas Rebbe Yehuda HaChassid Vol. 2) contains a ruling (625) of the beis din regarding
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While the aforementioned R. Yaakov Cohen and R. Ovadia Yosef Toledano
(Shu”t Meishiv Mishpat 1:47) give significant weight to the Machaneh Efrayim’s po-
sition, R. Asher Weiss believes that the halacha follows Shach and Taz, and there-
fore not only may we not compel the renter to pay for the rental period affected by
a makas medinab, but even if a down payment was previously advanced, the landlord
must refund it in totality.

7. Conclusion

In light of the range of opinions that we have explored, how are we to resolve the
cases we raised at the outset? If someone rented a house in Florida for Pesach
2020 and was unable to use it because of fear of contagion, interstate travel re-
strictions, or a ban on short term rentals, the renter presumably could not be held
liable for unpaid funds, as per the Shach and Taz.

If the renter advanced most or all of the funds before the onset of the pandemic,
is he entitled to a full or partial refund? Some would argue, as per R. Yaakov Cohen
above, that the proprietor could claim kim /7 like the Machaneh Efrayim (or the
Maharam of Tiktin) and keep all the money that he already received. However, R.
Moshe Williger, in an article in Koverz Beis Aharon V' Yisroel, (Vol. 208, Nissa Iyyar
5780) claims that all the rishonim who discuss a makas medinah that affects a rented
property address a situation in which the makas medinab began after the tenant
already moved into the property. It is possible that even those authorities who
pin the loss on the tenant would agree that if the makas medinah began before the
tenant ever stepped foot on the property, the tenant would be released from pay-
ment. Furthermore, if there were state or local restrictions on short term rentals
that prevented renting the property to anyone, then even Machaneh Efrayim may
agree that the proprietor must refund payment that had been advanced.” Even if

the claim of a landlord for full rent from a tenant forced to flee from an apartment in Hebron
following the 1929 massacre. The beis din awarded the landlord two-thirds of the money that he
was owed for the period in which the tenant was unable to reside in the dwelling. While the rea-
soning for the ruling is not stated, presumably it was based on some sort of pshara (compromise).
19 What is the status of a post-dated check that is dated after the onset of a makas medinah?
Is that considered pre-payment that the proprietor cannot be forced to relinquish? May the
renter cancel the check? R. Zvi Ben Yaakov, currently a senior dayan on the Tel Aviv beis din
(Shu’t Mishpatecha L'Yaakov 1:11:13-15), in the context of day care teachers who were paid in ad-
vance and could not provide any service during the Gulf War (1991), assumes that such checks
are fully the possession of the recipient. However, his analysis likely only applies in Israel, where
one may not legally cancel such a check. See R. Baruch Meir Levin in Landlord-Ténant in Halacha
(2019), Miluim 7, who makes this point. He cites a teshuva from the Debriciner (R. Moshe Stern)
who assumes that the possessor of a post dated check is not considered muchzak.
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one does not accept R. Williger’s observation and there were no legal restrictions
to renting out the property* but the risk of contagion impeded people’s mobility,
a partial refund of money that had been advanced would be advisable - probably
in the range of 50 to 75 percent - and it requires further analysis to determine
whether a future credit would be sufficient.

The obligation to pay for a wedding hall rented for a reception canceled due to
the coronavirus may be different from the case of a home rental in two ways. On
the one hand, once state and local governments banned gatherings of more than a
tew people, in many situations wedding halls were unable to provide the services
that they were contracted for and no one else could have rented the facility instead.
That set of facts would make the case more analogous to the case of a burned down
house such that even the Machaneb Efrayim and Maharam of Tiktin would presum-
ably agree that the proprietor must refund any prepayment. However, if the wed-
ding hall rental fee covered the salaries of multiple employees and service providers,
that portion of the fee may be subject to the rules of makas medinab as they apply to
employees.” The same should apply to a canceled Pesach hotel program.? In all of

these situations it may be proper to arrive at a reasonable compromise.*

20 Even if one were to accept the above argument that the Maharam of Tiktin’s position
would not apply in the middle of a war zone, where no one would rent a property, it is possible
that amidst a pandemic with travel restrictions there may still be local residents in need of a
place to live who would rent a property, especially when no other location is necessarily any
safer. See also R. Y. Blau, Pischei Choshen, Sechirus 6:10 and R. Ovadia Yosef Toledano, Mishpat
HaSechirus 23:13.

21 In a monograph published by a R. Yaakov Risner (available at http://beinenu.com/sites/
default/files/alonim/408_69_80.5.pdf), the author entertains such a distinction between rental
property cases and wedding hall cases where the hall must pay its employees but concludes that
since one could argue that everything is packaged together, if the wedding party had not paid in
advance, it could not be compelled to pay anything. R. Hershel Schachter in a brief letter (avail-
able at http://wwwtorahweb.org/torah/docs/rsch/RavSchachter-Corona-22-April-08-2020.pdf)
regarding Pesach programs does accept this distinction, subject to further qualification of what
compensation employees may receive through unemployment or other government stimulus
programs. He notes as well that even if someone is not obligated to pay for certain services, if
he has the means to afford it and the proprietor is in a compromised financial situation, it would
be commendable to not demand the full refund that he may be entitled to, as a form of tzedakab.
22 R.Yitzchak Zilberstein (Vave: HaAmudim Pesach 5780 pp. 57-58) rules that in pandemic situ-
ations the wedding hall is not entitled to any compensation.

23 Many quote a comment of the Chasam Sofer (Sefer Zikaron Pressberg 1879 p. 37) who advo-
cated a compromise in compensating employees who were unable to perform their duties due
to war. However, the same may not necessarily be true of property rentals, as the Chasam Sofer
indicates that the impetus for compromise was his belief that in principle the loss in a makas
medinab employment situation should be split between the parties, which is not the case in
practice with a rental dispute.
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II. II. CoMPENSATING EMPLOYEES FOR UNPERFORMED WORK

A. The Halachic Framework

Generally, in Jewish law an employee is only entitled to payment for work that
he or she actually performed. However, when an unanticipated ones (extenuating
circumstance) prevents the employee from performing the work that was agreed
upon, a different standard may apply. What calculus does the onset of a makas me-

dinab create for such evaluations?
1. Mordechai and Rema

Mordechai (Bava Metzia 343) writes that if a rebbe is unable to teach Torah because,
subsequent to his hiring, the government promulgated an edict forbidding teach-
ing Torah, then the rebbe remains entitled to compensation from his employer.
While there are two variant texts of the Mordechai that may differ as to whether
he is entitled to full compensation,* Hagahos Ashri (Bava Metzia 6:60) explicitly
holds that the rebbe is entitled to the entirety of his wages. Rema appears to rule
this way (Choshen Mishpat 321:1 and see 334:1), and this approach is accepted by
Shach (334:2) and Taz (334:1).>¢

24 Mordechai writes:

S¥a Hw (709737)) 70077 KT 71T NOR I TPD TN RERY 1YW HWIAT NI NN Thnn Yw 9wt ox

nan

“If the unemployment of the instructor is due to an edict of the ruler in the city and the instruc-
tor cannot teach, it is a makas medinabh and loss (/the loss) is of the employer.” If the correct
text is 70977 —the loss - that implies that the employee is entitled to full wages. If the text is
70977 —loss —it is possible that while the employer must pay the employee, he need not pay the
entirety of the wages. See Sema 321:6 and R. Asher Weiss, Shu’t Minchas Asher 2:120.
25 See Nesivos below who understands Mordechai and by extension Rema to be limited to
a rebbe. R. Yosef Fleishman (Alon Mishpat 119 Tamuz 5780), Rosh Kollel of Kollel Choshen
Mishpat in Yerushalayim, suggests a variant novel reading of Mordechai and Rema that would
render their rulings of limited contemporary relevance. In the times of the rishonim the com-
mon practice was that a rebbe would travel and hire himself out to teach in a town far from his
residence (see, for example, Mordechai Bava Metzia 459 and Tosafos Kiddushin 59a s.v. ani). If
a rebbe found employment in a specific town and then the local authorities restricted his abil-
ity to teach, that development could be attributed solely to the mazal of his local employer, as
the rebbe could just as well travel to any other town where he could teach freely. In such a case
the employer would be responsible for the full wages of the rebbe, but in a case in which a makas
medinab affects an entire region, not just a single city, perhaps the loss would be split.
26 See R. J. David Bleich, Coronavirus Queries Part 2, Tradition Winter 2021, pp. 101-103, for a
suggestion as to the logic of this position.
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2. Sema

However, Sema (321:6 and see 334:2) strongly disagrees with Rema and argues that
there is no basis for an employee to receive full wages for unperformed work.
In fact, Sema considers the possibility that the employee would be barred from
collecting any unpaid wages, under the principle of ha-motzi me-chaveiro alav ha-
rayab—i.e., that the burden of proof is upon the party looking to collect money:.
Ultimately, however, Sema does not go this far. Instead, he concludes that the loss
should be split, and the employee would be entitled to half of the lost wages. Sema
contends that this was actually the position of Mordechai as well.

The rationale for Sema’s approach is grounded in the halachic principle that
when neither party is withholding performance, and both parties are equally af-
tected by the ones, they are to share the loss equally. This principle is demonstrated
by the wine-shipping case (Bava Metzia 79; see Choshen Mishpat 311:3) discussed
above. If a wine merchant hired a boat to transport his wine across a river and
the boat sank in transit, we assign the loss of the value of the contract to the par-
ty withholding performance. Thus, if neither party is withholding performance,
such as when both parties can technically still perform (e.g. the merchant com-
missioned a non specific boat (sefinab stam) to transport a non specific quantity of
wine (yayin stam) such that the wine merchant can still perform by shipping other
barrels of wine and the shipper can still perform by sending a different vessel) but
neither party is interested in continuing performance, they share the loss of the
value of the contract equally.

Sema argues that the case of the rebbe is analogous to this one. The employer is
willing to provide the children to be taught and the employee is willing to teach
them. It is a third party that prevents both parties from performing their contrac-
tual duties. Both parties are thus equally blameless for the inability to perform,
and thus, should split the loss.

3. Nesivos HaMishpat

Like Sema, Nesivos HaMishpat (334:1) takes issue with Rema entitling a non-per-
forming employee to collect full wages in a situation of makas medinab Nesivos ar-
gues that the opinion of the Mordechai which serves as the basis for Rema’s ruling
applies only to the specific facts of the case Mordechai addressed: that of a rebbe
teaching Torah. Why should the case of a Torah teacher be different?
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Nesivos explains that in principle a rebbe may not be compensated for teaching
Torah, as the Talmud prohibits payments in exchange for Torah teaching (Nedarim
37a). Thus, payments to a rebbe are structured not as compensation for his teach-
ing, but rather as compensation for the more basic role of watching and entertain-
ing the children. If the government forbids Torah teaching, this decree does not
technically affect the source of his livelihood. The rebbe essentially gets paid for
babysitting, and the decree does not impede him from continuing to watch and
entertain the children in his class, which he is ready, willing, and able to do. If the
rebbe’s employer is unwilling to pay the rebbe merely to watch the children, then it
is the employer who has frustrated their agreement.” As such, Nesivos concludes,
there is no special standard for compensating a regular employee impacted by a

makas medinab than for a conventional ones.?®
B. Contemporary Applications

How does the above analysis apply to employment agreements that were frus-
trated due to the COVID-19 pandemic? In the United States, employment is
generally at-will unless otherwise contracted. This means that an employer may
dismiss an employee without cause.” While halacha would anyway typically defer
to common practice regarding the default term of employment, Jewish law inde-
pendently recognizes the notion of at-will employment. Chazon Ish (Bava Kamma
23:2) discusses whether absent a contrary common practice, the implied duration
of the contracted term is day by day or for thirty days at a time (at least when
thirty days is the normal payment period).*

27 This understanding of Nesivos serves to answer an apparent contradiction in the rulings of
Rema. Rema (334:1) rules that if the residents of a city flee due to an epidemic, a worker or a
rebbe who is unable to continue working is not entitled to compensation. This appears incon-
sistent with the ruling about the rebbe who cannot teach Torah due to a governmental decree.
Nesivos explains that when the residents of a town flee, none of the workers are able to perform
any of their normal tasks and are therefore not entitled to compensation. In the case of the
governmental decree the rebbe is still available to babysit and he is entitled to be paid for that
even if he is unable to teach Torah. See Shach (334:3) and Aruch HaShulchan (334:10) for alterna-
tive resolutions to this discrepancy in Rema.

28 This may be the same position as that of the Vilna Gaon (321:7-8).

If the government shuts down not only yeshivos but child care facilities as well, as was the case
during the first months of the COVID-19 pandemic, then according to the Nesivos even a rebbe
would not be treated differently than any other worker, as the rebbe could not even function as a
babysitter.

29  See https://www.ncsl.org/research/labor-and-employment/at-will-employment-overview.aspx
30 See, however, R. Moshe Feinstein (Igros Moshe Choshen Mishpat 1:75) who argues that the
default presumption is that an employee may not be terminated without cause so long as his
services are still needed by the employer.
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Where employment is at-will, the analysis of makas medinab is largely moot, since
the employer can simply terminate the employee immediately, absolving himself
of any future obligation toward the employee. In practice, then, our discussion is
limited to employees with contracts that stipulate a term of employment or ven-
dors hired for specific events that were unable to take place due to the pandemic.

In addition, our discussion is presumably limited to situations where halacha
would award remuneration in excess of what the worker may collect from unem-

ployment or other government benefits.”
1. Party in Possession of Funds Prevails

As we have seen, there is no clear consensus among halachik authorities regard-
ing how much to award an employee in a situation of makas medinab. For this
reason, R. Yosef Rosner (Mishpat HaPoalim 2007 p. 163) writes that the muchzak
(the party currently in possession of the disputed funds) can successfully assert a
claim of kim li-—namely, that he holds the halachik view which favors his side, even
if it is the minority view, and that he cannot be forced to relinquish those funds
without compelling evidence that the minority opinion is incorrect. According
to this approach, the party currently in possession of the disputed funds always
prevails. Thus, if the salary was paid in advance then the worker need not return
the money for any unperformed work; if the salary was not yet paid then the
employer need not pay for any unperformed work.”> However, R. Asher Weiss
(Minchas Asher Corona Telisaah 16) argues that one may invoke k#m /i only in the
context of an individual dispute, but not when the issue at hand involves policy

for a whole community:.
2. Employer Pays Half Wages

A different approach requires the employer to pay half-wages for unperformed

work, regardless of who currently possesses the funds. To that end, many quote

31 If an employee receives unemployment benefits he should not be entitled to “double dip”
and receive additional compensation beyond what he would be entitled to halachically. See,
for example, R Fleishman (ibid.), R. Yitzchak Zilberstein, (Vavei HaAmudim 79 Nissan 5780,
8), R. Yona Reiss (Sappirim Issue 31 July 2020), R. Zvi Landman (Heviani Chadarav (Yerusha-
layim 2020) p. 405 in the name of R. Mendel Shafran). R. Avraham Derbarmdriker, Av Beis
Din Hayashar V’hatov Yerushalayim (Heviani Chadarav p. 357) writes that if such an employee
receives more than 50% of his expected wages from governmental compensation he would be
entitled to no further remuneration from his employer. The Lakewood batei din, in a document
approved by R. Yaakov Forchheimer, issued similar instructions.

32 See also R. Ovadia Yosef Toledano, Shu’t Meishiv Mishpat 1:47.
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a comment of the Chasam Sofer (Sefer Zikaron Pressberg 1879 p. 37 cited above,
footnote 23) addressing the compensation of rebbeim who were unable to teach
due to a war. Chasam Sofer writes that he himself was inclined to the ruling of
Rema and Shach, according to which the rebbeim are entitled to their full wages in
such scenarios (see also Shu"t Chasam Sofer Choshen Mishpat 161). However, he also
recognized the compelling argument for splitting the loss evenly between the par-
ties and that it was difficult to require employers to pay the full wages. Therefore,
Chasam Sofer ultimately recommended that people pay half of the lost wages.

A number of contemporary authorities have used this suggestion as the starting
point for evaluating COVID-19 related employment termination claims.>* If, for
example, a babysitter or playgroup teacher was unable to provide the contracted
services—either because of government restrictions or because parents were un-
willing to have their children watched by others due to contagion concerns—and
if the employee was unable to collect governmental unemployment benefits, then,
these authorities suggest, the employee should receive half of his wages.

3. Employer Pays Less Than Half Wages: Po’el Batel

However, an additional consideration may further reduce the amount of money that
the employee is entitled to recoup under the forgoing analysis. Although an em-
ployee may be entitled to compensation for work left unperformed due to ones or
termination, halachah also recognizes that the employee receives some benefit from
not having to work. In light of this benefit, the compensation to which he is actually
entitled should be that of a poe/ batel> This means that the employer may deduct
from his wage that amount of money which the employee would be willing to forgo
in exchange for not needing to work (see Shulchan Aruch 333:1 and 335:1; Sema 333:7;

33 R. J. David Bleich (Contemporary Halachic Problems Vol. 4 p, 367) understands that
Chasam Sofer’s ruling is based on the principle of kim /i, namely that since there is a dispute
between Rema and Sema, the employers can claim that they hold like the Sema and only pay half
of the wages. However, R. Yosef Fleishman (ibid.) and R. Asher Weiss (ibid.) understand that
Chasam Sofer’s conclusion was in the realm of pshara (compromise) and not because he allowed
the employers to claim to hold like the Sema.

34 See R. Yosef Fleishman (ibid.), R. Yitzchak Zilberstein (ibid. 7), and R. Yona Reiss (ibid.).
35 For a discussion of the poe/ batel rule, see Rabbi Itamar Rosensweig and Tzirel Klein, “De-
priving a Worker of Employment Opportunities,” Jewishprudence (October 2020), Section II, B.
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and Shach 333:8).3° Taz (333:1) quotes earlier sources as indicating that poe/ bate/ wages
are half of normal wages.

According to this analysis, one might argue that if a worker is only entitled to
half of his wages to begin with, the poe/ batal consideration may knock that down
to 25%. However, there may be other considerations that would limit the appli-
cability of poel batel to our situation. R. Rosner (Chapter 13 footnote 13) suggests
that the context of the Taz may be limited to a day or week laborer who may prefer
to receive a lower salary and not have to show up to work for an already limited
period of employment. However, a regular full time employee would always prefer
to remain employed and salaried at a higher rate than to stay home and make much
less money. R. Asher Weiss (Shu"t Minchas Asher Corona Télisaab 16) further argues
that if the starting point is already a 50% deduction in salary no one would agree
to a further deduction in compensation, even in exchange for not having to work.
This argument may either eliminate the relevance of poe/ batel or significantly limit
the amount of the deduction.”

36 Not all workers are subject to a poe/ batel deduction. The Gemara (Bava Metzia 77a) tells
us about ochlushei de-Mechuza, individuals in the town of Mechuza who carried heavy loads for a
living. Such people get weaker from not working and thus receive no benefit from unemploy-
ment. Similarly, Rema (334:3 and 335:1) rules that rebbeim become intellectually weaker from
not teaching Torah and therefore are not subject to a poe/ batel calculation (see Sema 335:4). In
practice, even during the initial height of the pandemic, virtually all yeshivos and schools pro-
vided remote instruction while they were physically closed, and therefore rebbeim were entitled
to their salaries anyway, as they may have invested as much total preparation and teaching time
as they normally would, if not more.

37 The aforementioned Lakewood document indicated the poé/ bate/ should be taken into
consideration when calculating compensation for playgroup teachers but did not indicate an
amount. A directive from a beis din in Neve Yaakov (Heviani Chadarav p. 369) recommended
a poel batel deduction of 16%. A directive from a beis din in Bnai Brak (ibid. p. 431) had a more
complex calculation with a higher percentage but also suggested that there should be a lower
poel batel rate for playgroup teachers in the weeks before Pesach, since they would be more ap-
preciative of having time off during those weeks.
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