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I. INTRODUCTION: SAPPHIRE FINANCING V. TOWER REAL ESTATE

The Beth Din of America recently published Sapphire Financing v. Tower Real
Estate, a decision involving a dispute between two financial firms. In this article, I
summarize the facts of the case and discuss the halakhic principles that governed

the dayanim’s decision.
The Facts

The facts of the case are as follows. The plaintiff, Sapphire Financing, is a firm
that specializes in mortgage brokerage. Tower Real Estate, the defendant, is a real
estate investment firm. Sapphire had cultivated a relationship with NicheBank, a
small bank that values close, personal relationships of the type that Sapphire had
developed with it. Around 2013, Sapphire hired Shira Hart who over the next few
years closed deals between Sapphire’s clients and NicheBank. Beginning in 2016,
Shira closed several deals between NicheBank and Tower, which was then a client
of Sapphire.

In January 2020, during the height of the Covid-19 pandemic, Sapphire fur-
loughed Shira. Shortly thereafter, Tower oftered to hire Shira, with the intention
of creating their own direct relationship with NicheBank. Shira asked Sapphire if
they wanted to match Tower’s offer, but Sapphire declined. At the same time, Shira
and Sapphire discussed the fact that it would be unfair for Tower to profit (through
Shira) off the relationship Sapphire had cultivated with NicheBank, since, by hir-
ing Shira, Tower would effectively cut out Sapphire as the middle-man broker on
its future deals with NicheBank.

Shira communicated Sapphire’s concern to Tower, noting that her boss at
Sapphire would be very upset if Tower profited off the relationship it (Sapphire)
had cultivated with NicheBank. Tower told Shira not to worry about it and that
they would “take care” of Sapphire. Shira forwarded a text message from one of
Tower’s principals that read “we will take care of Sapphire” to her old boss at
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Sapphire and told him that Tower “wants to work something out” and would be in
touch to hammer out an agreement.

Tower never reached out to Sapphire, and the details of the arrangement were
never discussed, let alone finalized. When Sapphire later pressed Shira about the
arrangement, Shira responded that if Tower did not get in touch with Sapphire,
she would personally pay Sapphire a certain basis point per each future deal that
Tower closed with NicheBank, to ensure that Sapphire did not lose out by her
move to Tower.

Sapphire’s Claim

Sapphire claimed that it is entitled to receive a certain basis point percentage from
Tower for any future deal that Tower closes with NicheBank. Tower countered
that it never entered into any agreement with Sapphire and that Shira’s offer to
pay Sapphire a basis point per each deal was her personal offer to smooth things
over with her former boss and does not bind Tower. Sapphire offered two argu-

ments to support its claim.

II. INpDUSTRY CUSTOM AND PRACTICE

Sapphire’s First Argument: Minhag

Sapphire’s first argument appeals to custom. Sapphire argued that in similar cases
where a client benefits from a relationship that a past broker had developed with a
lending bank, it is customary for the client to continue to compensate the broker
on new deals, even where the broker is no longer involved. As evidence of this cus-
tom, Sapphire points to a settlement agreement it had worked out with a different
client where the client agreed to compensate Sapphire with a certain basis point on
any future deals the client would close with a bank that Sapphire introduced it to.
In their decision the dayanim acknowledge that were such an industry norm
to exist, Sapphire would be entitled to compensation, as Jewish law often recog-
nizes the norms of the industry (minbag ba-sochrim, minhag ha-medinab).> But they
were not persuaded by Sapphire’s claim that such a minhag exists. The dayanim
appeal to the Shulchan Arukh’s standard (Choshen Mishpat 331:1) that to rise to

> See Rabbi Itamar Rosensweig, “Commercial Custom and Jewish Law,” Fewishprudence (June
2020).
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the level of minhag, a practice must be common (°5%) and done frequently (@ny5
71277 7wy1).3 The dayanim concluded that Sapphire’s settlement with a prior client
reflects the terms of an isolated settlement agreement, not a common industry

practice.

ITI. DETRIMENTAL RELIANCE IN JEWISH Law

Sapphire’s Second Argument: Detrimental Reliance

Sapphire’s second argument appeals to a principle of detrimental reliance. Under
the common law, a promisor can become liable for damages when he induces an-
other party to rely on his promise to the other party’s detriment.* Sapphire argued
that Tower promised (communicated through Shira) to “take care” of Sapphire
and that it relied on that promise when it decided to not rehire Shira and match
Tower’s offer to her. Sapphire claims that without Tower’s assurance that Sapphire
would not lose out on future NicheBank deals, Sapphire would have matched
Tower’s offer to Shira and rehired her.

The dayanim discuss the Jewish law equivalent of promissory estoppel and det-
rimental reliance: héyyuv mi-taam arev (27 oyun 21n). In the next section I offer
an exposition of the halakhic principle of zrev as a basis for recovering damages
in cases of detrimental reliance, its talmudic basis, and how it is interpreted and
applied by halakhic authorities.

Promissory Estoppel and Detrimental Reliance in Jewish Law: Arev

A. Ritva’s Analysis of the Wine Purchaser Case

The Talmud (Bava Metzia 73b) discusses a plaintiff who had given money to the
defendant to purchase wine at a below-market wine sale. The defendant accepted
the money and assured the plaintiff that he would make the purchase at the price.

3 Shulchan Arukh Choshen Mishpat 331:1:
P IR DYDY IR NAR QYD PI WY IPRY D27 7IR ,0°AYD 1277 AWYN MW 127 XIR AN 1P 1K)
ATl
+ See, e.g., Restatement (Second) of Contracts § 9o:
“A promise which the promisor should reasonably expect to induce action or forbear-
ance on the part of the promisee or a third person and which does induce such action
or forbearance is binding if injustice can be avoided only by enforcement of the prom-
ise. The remedy granted for breach may be limited as justice requires.”
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But the defendant was then negligent and never purchased the wine, failing to
make good on his assurance. The Talmud rules that if the plaintiff could no longer
purchase wine at that price, the defendant is liable to compensate the plaintiff for
his reliance damages—i.e., the difference in wine price.’

Ritva explains the legal principle underlying the Talmud’s ruling as that of prom-
issory estoppel and detrimental reliance. The defendant assured the plaintiff that
he would purchase the wine at the below-market price, and the plaintiff relied on
the defendant’s assurance. As Ritva explains, but for the defendant’s promise the
plaintiff would have purchased the wine himself or found a different agent to pur-
chase it for him. Therefore, when the defendant negligently fails to perform, he
becomes liable to compensate the plaintiff for the losses he induced.®

Ritva grounds the Jewish law liability for promissory estoppel and detrimental
reliance in the halakhic principle of zrev (27) ‘Arev is the principle in Jewish law
that a guarantor of a debt obligates himself and becomes liable for the value of the
debt simply by inducing the creditor to rely on his assurance to lend to the bor-
rower. By assuring the creditor and inducing him to lend, the guarantor himself
becomes liable to compensate the creditor should the borrower default on his pay-
ment.” Ritva interprets @rev as a general principle that governs all cases of induced
reliance. It is not limited to loans.?

5 See Bava Metzia 73b:
RNMIDR DIR RPTI 79 DOWA - 2 12T KDY YWY, R0 712 12002 797209 510 2007 187 R R0 27 IR
0oWNT
¢ Ritva Bava Metzia 73b:
9201 17 [P LT TTW ROR DOIR UV IR VARY €Y P19 707 R RO INTIN0 AR vmvn 17 10w 10D
MM 17 IMN TPRY TROT ARIT RIITAT NV T°0DIW 71 12 DOWD 271 KT 2T 12 NYT 9¥ myn 17 1 1oy
2 own % Tavnwn
Other rishonim read the Talmud’s case differently and therefore propose a different basis for
the defendant’s liability. Ri interprets the case as one where the defendant explicitly and con-
tractually obligated himself to pay the plaintiff for losses if he fails to perform—even though the
Talmud omits that crucial fact. Ritva cites Ri’s position:
J9W X700 17 29w 17 [p° XD ORW WD 19 7ANAWI 11 X377 0" 7
7 See Bava Batra 173b. The guarantor becomes liable even without performing a kinyan, be-
cause it is the fact of his inducing reliance that generates liability. See Shulchan Arukh Choshen
Mishpat 129:2:
MKW P ,ROTAD 2PN KD 1O AT IR TR DRI 2090 TAWNWI L2 IR M cMYn 100 NYwa 02 R
A9 29N 19K M7 ,00 2OWH 20 ,PW M 1D DY IRWYY ,RT Mv2 % m19h nvah monk
Ritva’s crucial premise—that @rev liability extends beyond loans—is implicit in the Talmud
Kiddushin 6b, which applies the liability of rev to effect a kiddushin where a woman instructs
her husband-to-be to incur an expense by relying on her instruction. See Ritva Kiddushin 8b s.v.
ve-ha-nakhon and Shut Rashba 1:1015 (below, n. 17).

8
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The fact that Ritva grounds the defendant’s liability for detrimental reliance in
the halakhah of zrev might suggest that detrimental reliance in Jewish law is best
conceptualized as a principle of contract rather than tort. The idea of @rev is not
that the defendant harmed the plaintiff or violated his rights. Rather, by instruct-
ing and inducing the plaintiff to act in a certain way the defendant is deemed to
have agreed to indemnify the plaintiff from any financial losses that would result
from relying on his instruction and inducement. This characterization is consis-
tent with Ritva’s formulation that the defendant, in consideration of the plaintiff
relying on his assurance, “obligates himself” (72 72vnwn) to cover the plaintift’s

losses.?
B. The Case of the Reneging Employer

Ritva argues that the same halakhic principle of detrimental reliance (@rev) under-
lies the Talmud’s ruling that a homeowner can become liable to a worker for in-
ducing him to lose alternative employment for the day. The Talmud (Bava Metzia
76b) discusses the case of a homeowner who induces a worker to travel to perform
work, but then cancels on the worker at the last minute such that the worker can
no longer find alternative employment for the day’® The Talmud finds the home-
owner liable to compensate the worker for his reliance damages.” Ritva explains
that even where no contractual employment relationship exists between the two
parties,” the homeowner is liable to compensate the worker under the principle of

9  Further support for the position that Zrev liability does not arise in tort emerges from the
Ritva’s analysis of the wine purchaser case. Ritva opens his discussion by noting that the agent’s
liability cannot arise in tort, because under Jewish tort law principles the agent’s failure to pur-
chase the wine would constitute mere gerama which would not generate liability. Ritva writes:
7°77 0OWYD ... UOWHAT RNMIDK IR 177 2w 777 1721 R YW XA 1779 12mb 790202 11 27777 181 X7
2 OYWY 20 17 9 AW WD 15T L. 0WwHAA 21w DI W 0 10 1 MYna 1R 1w ' RO ira 1om:
RT3 K2R PP PRY 2192 M0D RYTW 1727 5w 10°0 F02mn RIw R 2122
This implies that when Ritva later settles on zrev as the basis of liability in the Talmud’s case, he
conceives of it as a liability distinct from tort.
10 For a discussion of this talmudic case, see Rabbi Itamar Rosensweig and Tzirel Klein, “De-
priving a Worker of Employment Opportunities,” Jewishprudence (October 2020).
11 Similarly, if the worker induced the homeowner to rely on his assurance and the worker
reneged, the worker can become liable to compensate the homeowner for his reliance damages,
or at least for a portion of them. See Bava Metzia 75b and 78a, and Ritva Bava Metzia 75b. See
below, note 13.
12 Ritva Bava Metzia 75b:
IR X292 77MR2 D90 10WW A ROX 77VT RINN PNIWA 21T DD PRY 277 0 Ny
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arev: The homeowner induced the worker to forgo work opportunities elsewhere,

for which he becomes liable when he cancels on the worker.
C. The Case of the Partnership’s Risky Debt Payment

A third example of zrev as detrimental reliance appears in a responsum of Rashba
(Shut Rashba 1:1015). Rashba was asked to rule on a case involving partners, Reuven
and Shimon, who had borrowed money from Levi and had signed a note (shetar)
to secure the loan. When the debt came due, Levi arrived to collect, but he failed
to bring the note (shetar). In Jewish law; a debtor who pays without retrieving the
shetar runs the risk of the creditor later producing the shetar and enforcing a second
collection of the debt.™ In light of this risk, the partners in Rashba’s case—-Reuven
and Shimon-—initially refused to pay the debt. Later, however, Reuven changed his
mind: He instructed his partner Shimon to repay the debt from the assets of the
partnership and assured him that he will retrieve the shetar by a specified date.”
Shimon relied on Reuven’s assurance and made the payment.

As it happened, the creditor, Levi, died before Reuven retrieved the shetar: And
Levi’s heirs, who had found the shetar among their father’s financial assets, en-
forced the document in court and were able to (re)collect the full value of the

13 Ritva Bava Metzia 73b:
77 12°°701 73T DY 7 1900 11707 PT00AY 11 O D2WH 201 2€7vaw ..npRT PRI5AT 29D MW IV
D1 7T AT, 190 DY 09w na AT
Ritva Bava Metzia 75b:
17 X2 777 R? 10027 XK2298) 1OV 1720 7401 1120 M0ATW 937 77VR7 1IINKRY 7571 X 1R Patwna avom
.1272 YWD OX 17 2YWY 2°°1 7097 DWW

Note that in the case where the worker reneges on the homeowner (see above note 11), the
Talmud caps the worker’s liability to the homeowner based on the value of the worker’s labor or
materials. Ritva explains these caps based on his general theory that @rev liability arises from an
implied indemnification of the promiser to the promisee. (See above.) The worker’s liability is
therefore capped by what is deemed to be the maximum amount reasonable for the worker to
have indemnified the homeowner when he induced reliance. See Ritva Bava Metzia 75b:
DRW ITPNYIR IPPORT 1777 RANOAT 2,727 272 IR 7272 110w 992 770 ROR DPO¥ 91 1R 747 19 DR DR
17 1377 RRN0MT 172°207 12 11N3 D“KXR M0 7292 77 93 770w 7922 209310 07w REXDW MWy 1907 XY
AT 970 TV 200 135w 790N
14  See Shulchan Arukh Choshen Mishpat 82; Choshen Mishpat 46:1-2; and Choshen Mishpat
69:2. This problem could sometimes be obviated by drafting a receipt (shovar). See Shulchan
Arukh Choshen Mishpat §4:1-3. But this option was more cumbersome and provides the debtor
with less security than if he retrieves the original note.
15 Shut Rashba r:1015:
7Y 1997 YA 12IRT X XYY T2 1M0W X027 RDY 22 1217 MY 17 R DD 732 N2 PEMY YA 121802
19D 1A VW T2 10K IR NNWT MYAR 1IVID TR 12 MARY YA 12 AXON1 10291 20 0w 0737 Iw
MY 1NN NYW3A MK 1
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debt from the partnership. Now Shimon sues Reuven under the doctrine of @rev
claiming that he relied to his detriment on Reuven’s assurances and suffered losses
because of it. Reuven counters that he never formally guaranteed to indemnify
Shimon from losses.™

Rashba ruled in favor of Shimon, explaining that because Reuven induced
Shimon to rely on his assurance, Reuven is liable under the principle of zrev to

reimburse him for his losses."”
D. The Bailee’s Liability Prior to Taking Possession

Ran’s analysis of the Mishnah in Bava Metzia 98b offers a fourth illustration of
Jewish law’s arev principle. The Mishnah discusses a bailee (shoe)) who had ar-
ranged to borrow a cow from its owner. The bailee instructs the owner to send the
cow with one of the owner’s servants for delivery. The Mishnah rules that if the cow
dies en route to the bailee’s house, the bailee is liable for the loss, not the owner.™

Ran observes that the bailee never took possession of the cow. It died in the
possession of the owner’s servant, and it never transferred into the bailee’s domain.
Why then is the bailee liable for the loss? Ran notes that the owner’s servant can-
not be characterized as the bailee’s agent (shaliach), since the bailee’s communica-
tion with the owner falls short of the halakhic requirements for appointing the
servant an agent."

Ran argues that the bailee is liable—never having taken possession of the cow—
under the principle of zrev. The bailee instructed the owner to send the cow, and
the owner relied on the bailee to his detriment.>* In other words, the borrower’s

16 Ibid:
12T DX NYAY YN WIP NYID NORI 09 7 ROW OYI5? 197X 2107 70w Wam Pwar IR ML Dn ooni
JROWT R ROR MW IR PRY WI0 7771 .27 PR 10 29w 11N
17 Ibid:
732 10 (T97) PRITRT PO ©NNRTI .2 TR 21 MR NI IR D DY WY TWWw Yo 1aw av P
7101 >TWY 211297 I 3N AR ORW MY LRIMN PIVY 191 2N K2 AR LW 7T DWTIPR T2 2R WIPRY 1Y
bR i i)
18  Mishnah Bava Metzia 98b:
2T — 0D ARWY LMW 70,77V 102,732 TR L. 00 AW ORI 19 R L9 DR ORI LTIwn
19 Ran Bava Metzia 98b
WA MP177 2717 23 7702 RPN [0 937797 JARTI 0OTYA 1Y MO T DTV RWYY Y 7400 190X
[°0 M7 Q7Y IRWYW MHOWI PRWAT IKRT 1173 X220 391 70702 107 NTWY ORWAY MRT KPR OTI0 KD ROM
L7 ROR R MDY T RY WART 7277 1790 17 0RT X701 17
20 Ibid:
29 PTA 210N 172V T2 020 NI INID ROXIT? 2URW TPOW 27V PTR RIR RIT MW 7T IR RIAT 74N
200D KW 77 ORI L PWITRT 2492 10 931 27 1T 1AM 17 27001 120 W Imwn Tien XX 9o
L2 PTA RIR RIT AL DRI 1T IRD 7280 MWD Onwa oy
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liability arises not in the laws of bailments (shemirab) but rather in the laws of &rev

and reliance.”
The Standard of Reliance: Direct and Justified Reliance

Having surveyed the halakhic principle of zrev and some of its applications, let us
return to the dayanim’s analysis in Sapphire Financing vs. Tower Real Estate. Recall
that Sapphire argued that it relied on Tower’s communication, which Shira con-
veyed to Sapphire, that it would “take care” of Sapphire regarding the NicheBank
relationship. Here the dayanim explain that not every instance of detrimental reli-
ance generates liability. The dayanim develop two important distinctions. First,
they distinguish between direct and indirect reliance. Second, they distinguish be-
tween justified and unjustified reliance.

Direct vs. Indirect Reliance

The dayanimin Sapphire held that the liability of zrev requires adirect instruction,
assurance, or promise from the defendant to the plaintiff. As they note in their deci-
sion, the halakhic “standard for liability is met only when the plaintiff acts under the
immediate instruction or direct promise of the defendant.” Here the dayanim appeal
to the rishonim’s formulations of the doctrine of @rev, which imply an assurance or
instruction communicated directly from one party to the other.>> The dayanim write:

“[halakhicl authorities characterize the legal principle as requiring hotzi
mamon al piv (i.e., that the plaintiff acted under the instruction of the de-
fendant) or samakh al havtachato (that the plaintiff relied on the defendant’s

21 For further cases of ‘arev liability as detrimental reliance, see Netivot ha-Mishpat 182:3 (a
principal who instructs his agent to make a purchase on his behalf but later annuls the agency-
-without notifying the agent—becomes liable under zrev for the agent’s expenditures); Netivot
ha-Mishpat 344:1 (if Reuven instructs Shimon to tear Reuven’s own garment, Shimon is exempt
from tort damages because Shimon’s damages to Reuven are canceled by Reuven’s liability to
Shimon under the doctrine of @rev); Netivot ha-Mishpat 306:6 (if a patron relies on an artisan to
dye a fabric red but the artisan negligently dyes the fabric black, the patron is entitled to recover
the lost profit of what the red fabric would have been worth (i.e., lost profit) under a theory of
arev, since the patron relied on the artisan); Shulchan Arukh Choshen Mishpat 14:5 as explained
by Yeshu‘ot Yisrael Ein Mishpat 14:4 (if one litigant induces another to travel to a distant court
for adjudication but then fails to arrive for the hearing, that litigant becomes liable to pay the
other’s expenses under the principle of @rev).

22 Perhaps another way of putting the dayanim’s point is that for the defendant to be found
liable he must have directly induced the plaintiff to rely on his promise.
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promise to him). These formulations imply a direct promise or directive
from the defendant to the plaintiff.”

Tower never communicated directly to Sapphire that it will take care of Sapphire.
Rather, one of Tower’s principals had texted Shira—in an effort to allay her fear
that Sapphire will be angry with her for utilizing the relationship with NicheBank
for Tower’s benefit—not to worry because “we will take care of Sapphire.” Shira on
her own forwarded that text message to Sapphire. Thus, the dayanim concluded
that “to the extent that Sapphire relied on anything, it relied not on any directive
from Tower but on a WhatsApp message forwarded by a past associate eager to
remain on good terms with her old boss.”

Justified vs. Unjustified Reliance

The dayanim also distinguished between justified and unjustified reliance, holding
that a plaintiff is entitled to recover damages only when his reliance on the defen-
dant was justified. The dayanim cite a responsum of Maharik, who discusses a case
where the defendant, Reuven, had assured the plaintiff, Shimon, that he would
lobby and advocate for him pro bono so long as the plaintiff covered the expenses.”
The plaintiff relied on the defendant’s promise and paid the expenses. But then
the defendant reneged and asserted that he will not complete the job unless the
plaintiff also compensated him for his work. The plaintiff countered that the de-
fendant is obligated to complete the job pro bono, since he had already relied on the
defendant’s promise when he paid the expenses.*

Mabharik denies the plaintift’s claim for reliance. He reasons that because the
defendant was acting pro bono, the plaintiff was not justified in relying on the
defendant’s assurances. Someone who offers a service without charge cannot be
reasonably relied upon to complete the job. Therefore, Maharik concludes, the
plaintift “brought the loss upon himself”.” In other words, to prevail on a claim of
reliance the plaintiff must have been justified in relying on the defendant’s promise.

23 These expenses appear to be the costs of paying off the relevant officials or parties.
24 Shut Maharik no. 133:
TAW Y27 M PMYA DR 727 ROXYT WK MR AR ONDW D0 1M 2TINWAD DAY MY 1IN 12T DY
IN2 WY NI PAND 10D DAY AWY 1971 .71 7212 107 K7 DR P RIW 12 MR 1712277 J2IRT 12 0 AT
11210707 I 1T XDW %2 1R DADVY VAW X1 AR T°2 IR MWD
25 Ibid:
JAIRT 2 T RPDT ROVIR SPIORD 977 TWOIR TOODRT 1T WA 1IN 2127 TR0 ¥ MY ROXITW 23 5V OX)
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As the dayanim write in Sapphire:

“for a claim of reliance to succeed, Jewish law authorities require that the
plaintiff must have been justified in relying on the defendant’s promise or in-
struction. A plaintiff cannot recklessly embrace the defendant’s promise and
collect damages. In such a case, the plaintiff is considered to have brought
the loss upon himself.”

Applying this analysis to the case before them, the dayanim maintain that
Sapphire was not justified in relying on the communication from Tower. They
offer two reasons for characterizing Sapphire’s reliance as unjustified. First, they
note that the content of Tower’s assurance was so underspecified and vague that
it is not even clear what Sapphire expected to receive from Tower. What then did
they rely upon? The dayanim write:

“Shira represented only that Tower desired to work something out with
Sapphire, texting Sapphire that Tower “wants to work something out.” No
definitive arrangement had been offered or assured. Such an arrangement
could range from sports tickets to Tower using Sapphire as brokers to refi-

nance prior deals Sapphire had brokered to anything else.”

The second reason the dayanim cite is the fact that Shira herself communi-
cated to Sapphire that the specifics of the deal would have to be worked out with
Tower’s principals. How, then, can Sapphire rely on a deal that had not yet mate-
rialized? The dayanim write:

“Shira explicitly communicated that any deal is subject to Sapphire’s fu-
ture discussion with Tower’s principals. Shira wrote to Sapphire “AH {one
of Tower’s principals} will likely call you sometime to work something out.”
Those discussions never took place. Based on the forgoing, we conclude
that Sapphire was not justified in relying on these vague and tentative over-

tures. If Saphire truly relied on Shira’s communications, it did so recklessly.”

Summary: Damages for Detrimental Reliance (Arev) in Sapphire v. Tower

To summarize, the dayanim weighed whether Tower can be held liable under a
theory of @rev. They found that there is no basis for liability under Zrev because
Tower never directly instructed Sapphire to act and because Sapphire’s reliance
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was not justified. It is also worth noting that the dayanim raised a third consider-
ation in rejecting Sapphire’s claim: They were not persuaded that Sapphire in fact

relied on Tower. The dayanim write:

“a claim of reliance requires actual reliance. We are not persuaded that
Sapphire in fact relied on Shira’s communications. The record reflects an
inconsistency in Sapphire’s testimony. Sapphire initially testified that it fur-
loughed Shira and did not match Tower’s offer to Shira because it was not in
a financial position to do so, as the Covid-19 pandemic had slowed business.
At the same time Sapphire wants to maintain that it was because it relied
on Tower’s assurances that it would take care of them on future NicheBank
deals that it decided to not match Tower’s offer and keep Shira. While these
claims can perhaps be reconciled, the inconsistency casts some doubt on the
extent to which Sapphire truly relied on the communications from Tower.”

IV. LirNIM MI-SHURAT HA-DIN

Judicial Enforcement of Supererogatory Conduct

The dayanim denied Sapphire’s claim for damages. However, in the final paragraph
of their decision, they note, based on Tower’s own testimony, that industry eti-
quette often calls for investors to refinance a loan using the brokers who secured the
initial financing. The dayanim counsel Tower that it would be proper for them to
use Sapphire as brokers when they refinance the loans Sapphire originally secured,

though the dayanim refrain from ordering Tower to do so. The dayanim write:

Tower indicated that industry etiquette often calls for investors to refi-
nance deals using the brokers who secured the project’s initial financing.
We think that such a gesture from Tower to Sapphire would be appropriate,
especially in light of the moral consideration that Tower will be benefit-
ing from the relationship that Sapphire cultivated with NicheBank through
Shira. To be clear, we do not order Tower to do so, as such conduct would
constitute /fnim mi-shurat ha-din. But we believe that such a gesture from
Tower would be appropriate and a productive step towards reconciliation,
realizing the Torah’s ideal of mishpat shalom: “emet u-mishpat shalom shiftu
be-shaareichem (Zechariah 8)”.
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Here the dayanim appeal to Jewish law’s distinction between obligations that
arise in din (justice) and supererogatory moral obligations (Zfnim mi-shurat ha-din).
Many Jewish law authorities hold that a beit din cannot compel performance of
supererogatory moral obligations. For it is in that very sense that they are super-
erogatory.*® Thus, given the dayanim’s assessment that such behavior constitutes
lifnim mi-shurat ba-din, they counseled that course of action but stopped short of

compelling it.”7

V. SUMMARY

To summarize, the dayanim’s decision in Sapphire Financing v. Tower Real Estate
involves three separate areas of Jewish law. First, the dayanim considered whether
there is a basis in minhag to support Sapphire’s claim for a certain basis point on
future deals Tower closes with NicheBank. Here the dayanim denied Sapphire’s
claim noting that even though Sapphire was able to point to some precedent in
prior practice, that precedent hardly satisfied the halakha’s criteria for what con-
stitutes a minhag.

Second, the dayanim considered whether Sapphire was entitled to damages un-
der a theory of detrimental reliance (arev). They analyzed the principle of arev
liability in Jewish law and offered two distinctions to assess whether Sapphire was

26  See Rosh Bava Metzia 2:7:
T DMWR 20197 MWYY PO PRT LTOD 1109707 IR LTI DWW 07107 WY WK LTI AT TwYRT DX
Shulchan Arukh Choshen Mishpat 12:2:
SIRTT A RITW 09 ORI 0D DY AR, PT NNWwR 22100 019°% 9109 191 PT 2 PR
See also Beit Yosef Choshen Mishpat 12:2.
27  Some Jewish law authorities maintain that a beit din can compel performance on super-
erogatory moral obligations. See Mordechai Bava Metzia no. 257:
X9R D9WIT 72901 KD 1307 7 90K 1 7T DR 02 DT A0 27 °INT .. TR 0219 725 19570 13X 03
20195 MWYY 112 POPIT 7°9aR1 AR POD 191 PTI NNIWA 20197 WY X2 37N PT 9V 0127 1T RYaw awa
JTa e
See also the view cited in Shulchan Arukh Choshen Mishpat 12:2 and Bach Choshen Mishpat
12:4.
According to these authorities—who endorse judicial coercion of supererogatory obligations—
what distinguishes obligations that arise in d7n from those that arise in /ifnim mi-shurat ba-din?
One distinction is that whereas a beth din 7ust enforce obligations that arise in d7n, it has discre-
tion over whether it wants to enforce an obligation that arises in /ifnim mi-shurat ba-din. In other
words, in the case of din, coercion is mandatory, whereas in the case of /fnim mi-shurat ba-din
coercion is discretionary.
Another distinction is that decisions based on /ifuim mi-shurat ba-din are more sensitive to a
range of equitable considerations that would not bear on a decision grounded in &7n. For in-
stance, some of these authorities maintain that a beit din should only enforce a ruling of /zfnim
mi-shurat ba-din if the party found liable is quite wealthy (‘zshir) but not if he is poor (ani).
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entitled to damages. On one level, they distinguished between direct and indirect
reliance. On another level, they distinguished between justified and unjustified
reliance. The dayanim held that Sapphire’s reliance was both indirect and unjusti-
fied, and therefore denied Sapphire’s claims. In addition, they called into question,
on factual grounds, Sapphire’s assertion that it in fact relied on Tower’s assurance.

Third, the decision raises the question whether a beit din should enforce con-
duct that the dayanim deem supererogatory. In this case, the question was wheth-
er the dayanim should impose “industry etiquette” even though the relationship
between the parties had soured. Following Jewish law’s distinction between din
and /lifnim mi-shurat ha-din, the dayanim counseled Tower in the proper course of
action but refrained from ordering it.*®

28  Sapphire Financing v. Tower Real Estate can be accessed at: https://bethdin.org/wp-con-
tent/uploads/2021/11/Reported-Decision-13.pdf
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