Equitable Distribution and the
Enforceability of Choice of Law

Clauses in Beit Din
Rabbi Mordechai Willig'

I. CHoice oF Law CLAUSES

A choice of law clause is a provision in a contract specifying that any dispute aris-
ing under the contract shall be resolved in accordance with the law of a particular
jurisdiction. Section 3(d) of the Beth Din of America’s Rules and Procedures pro-
vides for the Beth Din to recognize a choice of law clause:

In situations where the parties to a dispute explicitly adopt a “choice of law” clause,
either in the initial contract or in the arbitration agreement, the Beth Din will accept
such a choice of law clause as providing the rules of decision governing the decision of
the panel to the fullest extent permitted by Jewish Law.*

To what extent is a choice of law clause, where Jewish parties elect to have their
dispute governed by the legal principles of a particular jurisdiction, “permitted by

Jewish law”?

II. RasuBA’s RESPONSUM

The locus classicus of this complex question is a responsum of Rashba (6:254), which
the Beit Yosef excerpts in Choshen Mishpat 26.
The query in the responsum reads as follows:
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' Rabbi Mordechai Willig is a Rosh Yeshiva and Rosh Kollel at Yeshiva University, the Av Beth
Din of the Beth Din of America, and the Rabbi of Young Israel of Riverdale. This Article is
dedicated to the memory of Rabbi Zalman Nechemia Goldberg, a humble and unassuming To-
rah giant, a bold and innovative posek, who taught Torah to diverse talmidim, wrote brilliantly;
and guided and inspired me for 30 years. I would like to thank Rabbi Itamar Rosensweig for his
comments and edits that enhanced this Article.

> Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.
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It happened in Perpignan that Reuven married off his daughter Leah to
Shimon and provided her with a sum of money as a dowry. [Sometime there-
after} Leah gave birth to a daughter, after which Leah died. After that, the
daughter also died. Reuven now claims, under the rules of the local non-
Jewish law, that he is entitled to recover the dowry that he provided his
daughter Leah.

[Reuven argues that} even though under Jewish law a husband inherits the
assets of his deceased wife (according to which Shimon would inherit Leah’s
assets) and a father inherits his daughter (according to which Shimon would
inherit the assets of the daughter born to him and Leah), the [halakhic}
right of a husband to inherit his spouse is not applicable here because it
is well known that {the Jewish community of Perpignan} follows the laws
of the gentiles {on this matter} and therefore anyone who gets married in
Perpignan, it is as if they stipulated so (i.e., that the husband does not re-
ceive the dowry of his deceased wife)...

And regarding {the halakhic rule} that a father inherits the assets of his
deceased daughter (such that Shimon would inherit any assets belonging
to the daughter he had with Leah), {Reuven} claims that the king enacted
a law that if the child dies within a certain period, the assets that came
into the marriage from the mother’s side of the family (the dowry) revert to
the mother’s relatives. And the law of the kingdom is [halakhically} binding
(dina de-malkbuta dina).

Note that Reuven advances two separate claims. First, he claims that the hal-
akhah of spousal inheritance is inapplicable because the custom in the Jewish com-
munity of Perpignan was to follow the non-Jewish law;, which did not recognize a
husband’s right to inherit his wife’s assets. Reuven argues that anyone who gets
married in Perpignan implicitly adopts this practice as a condition (¢ena7) at the
time of the marriage. According to this claim, Shimon would not be entitled to
inherit Leah’s dowry at the time of her death.
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Second, Reuven claims that, supposing Shimon and Leah’s daughter inherited the
dowry upon Leah’s death, now that the daughter died, the dowry should revert to
him (Reuven), the maternal grandfather, and not to the father (Shimon). Although
this contradicts the rules of Jewish inheritance, according to which a father (and not
the maternal grandfather) inherits the assets of a deceased daughter, Reuven argues
that the non-Jewish law of the jurisdiction provides that if a child dies soon after the
marriage, the assets the child inherited from the mother (such as the dowry) will re-
vert back to the mother’s family. Reuven claims that the law of the jurisdiction (dina
demalkbuta) should be followed over the Jewish law of inheritance.

THE FirsT CLAIM

Rashba responds to each of these claims separately. He accepts Reuven’s first claim
that the custom in Perpignan overrides a husband’s halakhic right of spousal in-
heritance. Rashba writes:
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In any monetary matter, one’s conditions and stipulations are halakhi-
cally binding. And in fact, the Rabbis maintain that one can stipulate in
this type of matter (that a husband will not inherit his wife’s dowry). As the
Yerushalmi states: “those who stipulate {before the marriagel ‘if the wife
dies without children the dowry shall revert to the wife’s family'—that is a

valid monetary stipulation and is binding.”

And I go further: anywhere where the regnant custom and practice is to
stipulate and to make such a condition, even those who get married without
making such a stipulation explicit, the dowry should revert {to the wife’s
family} if the wife died without children. This is because anyone who gets
married, without specifying otherwise, intends to do so in accordance with
the prevailing custom in the Jewish community. And this {legal principle}
(recognizing the normative force of communal practice) is called “derishat
hedyot” (i.e. giving legal force to popular practice).
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To summarize Rashba’s position: He opens by stating that parties have broad
discretion to make stipulations in monetary matters (Ro/ davar she-bemamon tenao
kayam). He acknowledges that the parties could stipulate for the dowry to return
to the wife’s family upon her death. Further, where there is a common practice to
make such a stipulation, the parties are considered bound by it, even if they did
not stipulate so explicitly. The underlying rationale is that when people enter into
agreements they do so with the intent of being bound by the prevailing custom
and practice in the community. The responsum concludes as it began, by stating
that in monetary matters all conditions are valid. Rashba therefore concludes that
the parties are bound by the Perpignan custom, and Shimon is not entitled to in-
herit his wife’s assets.

Having established that the custom in the Jewish community of Perpignan to
override the Jewish law of spousal inheritance is halakhically binding, Rashba
proceeds to criticize the origins of the communal practice. He admonishes the
Perpignan community: if the Jewish community adopted the practice because it was
the gentile law, then it was wrong (asur) for them to adopt the practice. It is against
the Torah to adopt a gentile law if the reason for adopting it is to copy the gentiles.
‘While Rashba does not call the legal bindingness or efficacy of the practice into
question—Reuven still inherits Leah over Shimon—he suggests that Reuven will
not benefit from money inherited via a custom of illicit origins. Rashba writes:
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However, to enact such a practice {solely} because it is the gentile law; in-
deed it appears to me that this is prohibited. For this imitates the gentiles, and
the Torah warns against this {when it prohibits adjudication before gentiles}
even when both parties agree and even when it is a monetary matter. For the
Torah did not leave it to the choice of the nation to which it Gi.e. the Torah)
was bequeathed {to choose}l to elevate the statutes of the gentiles and their

laws....
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We are therefore astounded: how can your city, which is a place of Torah
and great learning, allow such things {i.e. adopting the gentile law} that the
Torah prohibits?... And what financial gain will there be from inheriting
property inconsistent with our Torah?

THE SEconD CLAIM

Rashba then addresses Reuven’s second claim: as between Leah’s husband, Shimon,
and Leal’s father, Reuven, who inherits the assets of Leah’s daughter? While Jewish
law clearly designates Shimon, the deceased-daughter’s parent as the rightful heir
(not the maternal grandfather), Reuven argued that he is entitled to inherit his
granddaughter under the dina de-malkhuta (law of the gentile jurisdiction).

Here, Rashba summarily rejects Reuven’s claim and declares that any inheri-
tance taken by Reuven under a claim of dina de-malkbuta would be theft. A po-
lemical diatribe follows, rejecting dina de-malkbuta dina when it clashes with the
halakhic inheritance of blood relatives. Further, Rashba notes, universal applica-
tion of dina de-malkhuta dina would render Torah law irrelevant. After all, Rashba
states, if the law of the jurisdiction prevailed over Torah law, then we should send
our children to law school rather than to Yeshiva. Rashba writes:
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And I maintain that anyone who relies on dzna de-malkbuta to permit {over-
riding the Torah’s rules of inheritance} is mistaken and is a thief and must
return the stolen goods... If we were to hold this way (that dina de-malkhuta
can override Jewish inheritance of blood relatives), then the {Jewish law} of
a first born’s inheritance will be obliterated, and a daughter would receive an
equal share with the sons. And in general it would uproot all the laws of the
Torah. And [if it were sol why would we need our sacred works {of Jewish
law} that were composed by R. Yehudah Ha-Nasi (i.e. the Mishna) and by
Ravina and Rav Ashi (i.e. the Gemara), they should teach their children gen-
tile law and send them to study in the gentile academies! Perish the thought
of this being true, and God forbid it.
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Why does Rashba embrace the “all monetary conditions are valid” (ko/ davar she-
be-mamon tena’o kayam) rule in his response to Reuven’s first claim but not entertain
it at all in his response to the second claim? The answer is quite simple: The first
claim pertains to spousal inheritance while the second claim pertains to the inheri-
tance of blood relatives. The Torah rules of inheritance for blood relatives cannot
be modified by agreement of the parties or altered through stipulated conditions.?
In this sense, the inheritance of blood relatives constitutes an exception within -
nei mamon.* By contrast, the halakhic rules of spousal inheritance @re modifiable by
agreement and by stipulation prior to the marriage.’ An implied condition based
on a common practice is no stronger than an explicit condition stipulated by the
parties. Since an explicit stipulation to override Shimon’s Torah right to inherit his
daughter would be invalid, it follows a fortiori that an implied condition based on
a communal practice is also invalid. Therefore, Shimon inherits his daughter, and

Reuven does not inherit his maternal granddaughter.

III. SoME GENERAL CONCLUSIONS FROM RASHBA’S RESPONSUM

In matters other than inheritance of blood relatives, is it permissible for two in-
dividuals to agree to a “choice of law clause” that will produce a legal outcome
different from what Torah law would have yielded? Rashba began by citing the
Yerushalmi that it is acceptable to stipulate to override the Jewish law of spousal
inheritance. Rashba himself added that wherever it is customary to make such a
stipulation, that stipulation becomes an assumed, implicit condition even when it
is not stated by the parties.

At the conclusion of the responsum, Rashba states that two parties can accept
upon themselves the non-Jewish law in order to effectuate a transaction that would

3 See Rambam, Nachalot 6:1:
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+  See Rambam, supra note 3.
5 See Rambam, Ishut 23:5-6:
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See also Rambam, Nachalot 6:8.
Although the Jewish law of inheritance is not modifiable by agreement of the parties, a device
called a shetar chatzi zachar can be used to distribute one’s assets differently from how they would
be distributed under the Jewish law of inheritance. See Beth Din of America, Halachic Will Mate-
rials, available at http://bethdin.org/wp-content/uploads/2o15/07/Halachic Will.pdf.
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otherwise not be efficacious in Jewish law. Rashba compares this to the Talmud’s
ruling that allows an unpaid watchman (shomer chinum) to modify his Torah status
and stipulate to have the liability rules of a borrower (shoe/). According to Rashba,
these cases reflect the general rule that parties have wide discretion in monetary
matters to obligate themselves and generate liability to produce results different
from din Torab. Moreover, the fact that Rashba compares the “choice of law” stipu-
lation to the Talmud’s case of a watchman (shomer) suggests that it is fully permis-
sible to adopt a “choice of law” provision (just as it is fully permissible for the

watchman to stipulate to modify his liability rules).

Rashba writes:
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Further, {the gentile law of the jurisdiction will be binding} when two
Jewish parties voluntarily do business {in accordance with the gentile lawl.
Such is the principle in the Mishna that rules “any document that was vali-
dated by the gentile court is halakhically valid except for a bill of divorce
(ge).” And the Talmud asks, “any document” implies even a document gift-
ing property—but how can property be gifted via a document that lacks
the features to effect a proper halakhic kinyan? The Talmud answers that
the document is valid because dina de-malkbuta dina. This means that even
though the gentile law is not automatically binding, nevertheless, because
these parties voluntarily effectuated their transaction through the gentile
legal system, they have accepted upon themselves to be bound by the gentile
law that recognizes such a document as valid and effective. And in monetary
matters a party can obligate himself and make himself liable in ways that
diverge from the {Torah} rules. As the Talmud says: an unpaid bailee can

stipulate to have the liability of a borrower.

How does Rashba’s ruling on the permissibility of two parties agreeing to ex-

ecute their transaction according to the gentile law cohere with his criticism,
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earlier in the responsum, of Perpignan’s custom to follow the gentile law on spou-
sal inheritance? The difference is that Rashba’s earlier criticism is directed at the
common custom of the community of Perpignan, which, if practiced zn order to
copy the gentiles and their laws, is prohibited by the Torah. (But even so, the transac-
tions entered into under the prohibited custom are still halakhically binding.) By
contrast, if two parties accept the validity of a document executed according to
the non-Jewish law or organize their business deal around the non-Jewish law out
of considerations of expediency or efficiency, then it is permitted. Parties may adopt the
law of the jurisdiction in their business dealings for expediency and efficiency, but
not so as to copy the gentiles and their practices.

Thus, it is certainly “permitted by Torah law;” and even required, for the Beth
Din of America to honor a choice of law clause in a contract. Based on Rashba’s
conclusion, it is also permissible for the parties themselves to enter into a choice

of law clause if their intention is expediency or efficiency.

IV. LATER DEVELOPMENTS: BEIT YOSEF, REMA, AND SEMA

The Beit Yosef’s Version of Rashba’s Responsum

Rashba concluded that a couple married in Perpignan is considered to have
implicitly adopted the custom overriding spousal inheritance. The Beit Yosef
(Choshen Mishpat 26) excerpts components of Rashba’s responsum but omits
some sections (e.g., the entire discussion of Reuven’s second claim, Rashba’s

conclusion, and parts of Rashba’s response to the first claim).® The effect of this

¢ See Beit Yosef, Choshen Mishpat 26:
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abridgment is that it appears to conflate Rashba’s rejection of dina de-malkbuta
regarding blood inheritance with his affirmation of the legal validity of the implied
stipulation to override spousal inheritance. Reading the Beit Yosef’s version, one
might be left with the impression that Rashba would znvalidate an implied stipula-
tion to override spousal inheritance—the opposite of Rashba’s actual conclusion

in the responsum.

Rema’s Two (Contradictory) Rulings

Rema’s First Ruling

Led by the Beit Yosef’s version of the responsum, Rema writes (Choshen Mishpat
369:11) that if a couple gets married in a city where the custom is to follow the non-
Jewish law (and override the Jewish law of spousal inheritance), the wife’s family
cannot claim that the couple implicitly adopted the local custom.” Rema’s formu-
lation suggests that a general custom to follow the gentile law does not create a
presumption that any particular transaction was done with the implicit stipulation

to follow the custom—contrary to the conclusion of Rashba’s responsum.
Rema’s Second Ruling

The Sema (Choshen Mishpat 369:20) notes that Rema’s above ruling appears to
contradict a different ruling of Rema in Choshen Mishpat 248. The discussion in
Choshen Mishpat 248 pertains to a testator on his deathbed who wills his estate
to his son Levi with the stipulation that upon Levi’s death the estate should pass
to a third party, Binyamin. The halakhah holds that because Levi is the testator’s
proper heir (yoresh) and therefore receives the estate qua inheritance (and not as a
gift), the testator cannot exercise control over the estate after Levi’s death: Once
Levi receives the estate through the rules of inheritance, it is now his inheritance,
and it passes, upon Levi’s death, to Levi’s rightful descendants—notwithstanding
the will of the testator.?

7 Rema, Choshen Mishpat 369:11:
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8 Shulchan Arukh, Choshen Mishpat 248:1:
,0°1277 9907 12 7AW TR0 1WA IR WK T OR LL.011997 1IN 11757 2031 (IARY VIn 290w
SVAROW 9D DY ARY PODIT 77 PR WY LAWY WD RIT T WYY 7100 WO DoW L..0190 1w PR
S99 PINRY

THE JOURNAL OF THE BETH DIN OF AMERICA 27



EQUITABLE DISTRIBUTION AND THE ENFORCEABILITY OF CHOICE OF LAW
CLAUSES IN BEIT DIN

Suppose the same fact pattern but this time the testator lives in a community
where the custom is to follow the non-Jewish law of the jurisdiction, which hap-
pens to allow a testator to do what the halakhah does not: to will his property to
his son Levi with the stipulation that it pass to Binyamin upon Levi’s death. Here
Rema adopts Rivash’s ruling (Responsum 52) holding that the parties are bound by
the custom and, therefore, the non-Jewish law, and the estate passes to Binyamin
upon Levi’s death.® This ruling suggests that a communal custom to follow the
gentile law does create a presumption of an implied stipulation by the party to fol-
low the custom. Under the principles of Jewish law, the estate would not pass to
Binyamin. It is because we interpret the intent of the testator to execute the will
pursuant to the terms of the law of the jurisdiction that Rivash and Rema hold that the
estate should pass to Binyamin.

Sema’s Reconciliation of Rema’s Rulings

The Sema (Choshen Mishpat 369:20) notes that these two rulings of Rema appear
to contradict each other. The ruling in Choshen Mishpat 369 suggests that we do
not take a communal custom to follow the gentile law as grounds for interpreting
the intent of the husband to forgo spousal inheritance. By contrast, the ruling
in Choshen Mishpat 248 suggests that we db take a communal custom to follow
gentile law as grounds for interpreting the testator’s intent to structure the will in
accordance with the gentile law.

The Sema reconciles the two rulings with the following distinction. In the spou-
sal inheritance case (Choshen Mishpat 369), there was no explicit stipulation at
the time of marriage regarding spousal inheritance, and further there was no evi-
dence that, at the time of the marriage, the parties even contemplated what would
occur in the future to the wife’s assets if she predeceased the husband. Therefore,
if the husband now claims that he never renounced and never intended to re-
nounce his Jewish law right to spousal inheritance, a bezt din should award him his

wife’s assets pursuant to din Torah.™

This principle is known as yerushab ein lab befsek.
9 Rivash, Responsum §2:
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' Note that Sema’s conclusion contradicts Rashba’s position in the responsum. According to
Rashba, if the husband failed to specify to the contrary, we presume that his intent at the time of
the marriage was to conform to the communal custom, and he is considered to have renounced
his spousal inheritance by default. Rashba attributes this to the halakhic principle of darshinan
lashon hedyot. See the discussion above.
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By contrast, the testator on his deathbed (Choshen Mishpat 248) explicitly stat-
ed that his assets shall pass to Binyamin after Shimon’s death. Given the custom in
that society to abide by the non-Jewish law in such transfers, the testator undoubt-
edly intended to create the legal effect that is usually created by similar statements
in that society."

In other words, the difference between the cases, according to the Sema, is pri-
marily evidentiary. In the case of spousal inheritance there was no clear evidence
at the time of marriage to suggest that the parties accepted the communal custom.
In the case of the testator on his deathbed, the plain meaning of the testator’s
stipulation evidences his intent for the will to be effective in accordance with the

communal custom.?

V. RECENT RULINGS

Equitable Distribution in a Prenuptial Agreement

In a recent letter, Rav Zalman Nechemia Goldberg zt”l allows couples to enter

into a prenuptial arbitration agreement that provides for a beit din, in the event of

" Sema, Choshen Mishpat 369:20:
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2 Rivash and Rema’s ruling in the testator case looks, prima facie, like an example where a com-
munal custom to follow the law of the jurisdiction can override the Jewish law of inheritance
for blood relatives. How else can the custom allow the estate that now belongs to Levi pass to
Binyamin over Levi’s descendants? Chatam Sofer (responsa Choshen Mishpat no. 142, cited in Pit-
chei Teshuvah, Choshen Mishpat 248:2), however, explains that the halakhic principle of yerushab ein
lab befsek, which is what keeps the estate with Levi’s heirs over Binyamin, is a rule of inheritance
and not gifts. Thus, in principle, the testator could have structured the transfer as a g7f¢ to Levi
with the provision that it pass to Binyamin at Levi’s death. The Talmud (Bava Batra 133a) states
that a testator’s gift to a rightful heir is halakhically characterized as inheritance, which cannot
be interrupted. Chatam Sofer argues that the Talmudic principle that characterizes a testator’s
“gift to an heir” as inheritance is limited to those familiar with the Torah’s language. In a society
that adjudicates exclusively in secular court and that is unfamiliar with the Torah’s rules, the
clear intention of such a testator is to structure the transaction as a gift transfer, not through
inheritance. As such, Rivash’s ruling does not in fact uproot the Jewish law of inheritance for

blood relatives. Chatam Sofer writes:
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R? DOWINT 17K RN27 590 WD) 711102Ww 11031 PODIT 177 W WY RDY RIT TINAW KT 70 7T 03
LTI KDY RIT IR RIT 370 7T 03 19 AR T NIRDIWA T MATING 93 % 770 W 1000
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a divorce, to divide the couple’s assets in accordance with any set of principles the
couple chooses—including the principles of equitable distribution typically used
under secular law if that is what the couple desires.” Rav Goldberg permits this
even though equitable distribution may differ from the halakhic rules for dividing
marital property.'

Rav Goldberg writes that, in principle, it is permissible for the couple to explic-
itly adopt the non-Jewish law of the jurisdiction as the basis for dividing marital
property upon divorce. Nevertheless, Rav Goldberg suggests that it is preferable
for the couple to adopt the substantive principles of distribution (e.g., equitable
distribution, equal distribution, etc.) which form the basis of the New York law,
rather than refer specifically to “the laws of the State of New York.” Rav Goldberg’s
position constitutes the basis of the current version of the Beth Din of America’s
prenuptial agreement, which allows a couple to select “principles of equitable dis-
tribution in accordance with customary practice” as the basis for a ezt din decision
regarding the division of their marital property.”

Acceptance of an Entire System of Secular Law

Acceptance of an entire system of secular law is problematic, especially if it ac-
cepts the secular law as it may be 7n the future when the dispute arises.’ This may be
prohibited according to Rashba.” Still, in matters other than inheritance of blood
relatives, the agreement between the parties to adopt the law of the jurisdiction
remains halakhically binding, and a e/t din must rule in accordance with the par-

ties’ agreement.™

135 See the exchange in YESHURUN 11 (2002), 698—703.

“  For an overview of the halakhic rules for dividing marital property, see Pitchei Choshen Hilk-
bot Yerushab ve-Ishut, Chapters 6-8.

5 Beth Din of America, Standard Prenuptial Agreement, Section II:A, available at https://res.
cloudinary.com/orthodox-union/image/upload/v1574874396/prenup/Standard-Prenup-Rev-
Nov-2018.pdf.

6 The idea here is that if the parties accept the secular law of the jurisdiction even as it may
be amended in the future, then they are accepting the authority of the law because it is the secular
Jaw, which is prohibited by the Torah. But if they are accepting the law as it is on the day of
their agreement because its substantive terms are expedient for organizing their business rela-
tionship, then it constitutes a valid minbhag ba-sochrim and is permissible. See Rabbi Yona Reiss,
Kanfei Yonabh, 41.

7 Although here, too, it may be permissible for the parties to accept ‘the law of the jurisdic-
tion even as that law is later amended’ if their reason for doing so is grounded in considerations
of expediency and efficiency and not to submit to the authority of the law.

8 See Rabbi Yaacov Feit, The Probibition Against Going to Secular Courts, JOURNAL OF THE BETH
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Choice of Law in a Post Dispute Arbitration Agreement

Similarly, a choice of law clause adopted in a post-dispute arbitration agreement
that does not accurately reflect the intent of the parties during their business deal-
ings might be problematic.” To be sure, the choice of law provision is binding, as
Rashba rules, and should be enforced by the &eit din, even though it was wrong for
the parties to adopt it.

Dinei Mamonot (Monetary Matters) vs. Issur ve-Heter (Ritual Prohibitions)

The enforceability of a choice of law clause is limited to dznei mamonot (monetary
law). A choice of law clause would be invalid in areas of Jewish law that pertain to
issur ve-heter (ritual prohibitions). For example, a stipulation against the cancella-
tion of debts on shemitah (shemitat kesafim) is invalid.* Similarly, as we saw earlier,
the inheritance of blood relatives is not characterized as normal dinei mamonot, and
therefore stipulations to override it are invalid.” In cases of dinei mamonot, it is
permitted, and required, by Torah law for a beit din to enforce a choice of law pro-
vision—even in cases where it may have been prohibited for the parties to adopt

the clause in the first place.

VI. ImpLICIT CONDITIONS AND EQUITABLE DISTRIBUTION
Section 3(e) of the Beth Din of America’s Rules and Procedures provides:

In situations where the parties to a dispute explicitly or implicitly accept the com-
mon commercial practices of any particular trade, profession, or community— whether
it be by explicit incorporation of such standards into the initial contract or arbitration
agreement or through the implicit adoption of such common commercial practices in

DIN oF AMERICA 1 (2012), 41, available at https://bethdin.org/wp-content/uploads/2019/07/The-
Prohibition-Against-Going-to-Secular-Courts-by-Rabbi-Yaacov-Feit.pdf.

v See Tumim 26:4; Rabbi Yona Reiss, Kanfei Yona, 41-42. Tumim distinguishes between a pre-
dispute choice of forum clause binding the parties to litigate in secular court and a post-dispute
one. However, Tiumim’s discussion of a choice of forum clause can be distinguished from the
above discussion regarding a choice of law clause, in which case a post-dispute choice of law
clause would also be permitted by Jewish law.

2 See Taz, Choshen Mishpat 26:3; Talmud Bavli, Makkot 3b; Netivot Hamishpat 61:9; Rabbi Mor-
dechai Willig, Am Mordechai IV, 266. Whether a stipulation against the cancellation of debts
on shemitabh is valid depends on how the stipulation is formulated. See Shulchan Arukh, Choshen
Mishpat 67:9. A pruzbul relies on a different mechanism to allow for the collection of debts after
shemitab.

2 See Rambam, Nachalot 6:1.

THE JOURNAL OF THE BETH DIN OF AMERICA 31



EQUITABLE DISTRIBUTION AND THE ENFORCEABILITY OF CHOICE OF LAW
CLAUSES IN BEIT DIN

this transaction — the Beth Din will accept such common commercial practices as
providing the rules of decision governing the decision of the panel to the fullest extent
permitted by Jewish Law.*

How should this provision be interpreted? What constitutes an implicit adop-
tion of common commercial practices?

It is often instructive to look at the manner in which the parties did business.
If the contracts and business deals between the parties were drafted and reviewed
by attorneys trained in secular law, then a dispute arising from these agreements
should most likely be resolved according to secular law. Had the parties intended
for their dealings to be resolved according to din torah, they would have been bet
ter served to have their contracts drafted and reviewed by Torah scholars with

expertise in Jewish law.
Equitable Distribution in End-of-Marriage Disputes

It can also be instructive to look at the practice in the parties’ community. Many
years ago, an astute and distinguished, veteran deyan, Rabbi Leib Landesman, said
to me that it is arguable, though he was not certain enough to rule that way, that
for parties belonging to a modern orthodox community, a beit din should resolve
end-of-marriage financial disputes by applying basic principles of equitable dis-
tribution. After all, the majority of such disputes in that community are resolved
based on the principles of equitable distribution, whether by court decision, set-
tlement in the shadow of court decision, or through mediation. Attorneys in the
field have attested to me that at least 95% of divorce cases in the modern orthodox
community are resolved in this way.?

At the time, I disagreed, based on the Sema, discussed above in Section IV,
who held that because there is no indication at the time of marriage that the par-
ties were contemplating how their assets should be divided upon its dissolution,
there is no basis to assume they accepted the common custom over Torah law.*
Whereas commercial contracts are reviewed by attorneys, weddings are officiated
and presided over by rabbis. Thus, it appeared to me at the time, based on the

2 Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules.

3 Recently, Rabbi Landesman added that this argument may possibly be extended to a basic

minimal award of maintenance as well.

2 Atleast, that is, when the husband denies that he ever intended to waive his right to spousal

inheritance at the time of the marriage. See Sema’s formulation, Choshen Mishpat 269:20:
JIWT KOW NVAN ORW NYT ¥ RWS? TR NYT AN ROW MR 10D A0y 70w Hvam
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Sema’s analysis, that the division of marital assets should be conducted according
to Torah law.

However, based on the above presentation of Rashba’s responsum, it seems that
Sema’s analysis is inconsistent with Rashba’s position. As such, Rabbi Landesman’s
suggestion seems correct. Even if the genealogy of the practice in the modern
orthodox community is grounded in a prohibition—litigating divorces in secular
court and being subject to the non-Jewish law—the common custom is still bind-
ing on parties who implicitly adopt it, and a ezt din must honor the common cus-
tom by dividing the couple’s marital property in accordance with the principles of
equitable distribution.

In supporting the Beth Din of America prenuptial agreement, Rav Zalman
Nechemia Goldberg wrote that by allowing the parties to adopt a choice of law
provision or, better, to specify that their assets should be divided according to
equitable distribution, the prenup will make couples more amenable to resolv-
ing their end of marriage issues in best din rather than secular court. Similarly; if
the Beth Din of America were to publicize that, for any couple to whom this
communal practice is relevant, it will resolve end-of-marriage financial disputes by
utilizing principles of equitable distribution, couples will become more inclined to
resolve their dispute in beit din.

There is a further benefit to adopting such a policy. Lawyers and mediators fre-
quently complain that, whereas the contours of a secular court decision in marital
disputes are generally foreseeable, a ezt din’s approach to resolving end of marriage
disputes is totally unpredictable. For this reason, these lawyers and mediators are
hesitant to recommend clients to go to best din. Even Orthodox practitioners have
expressed this hesitation.

Based on a careful reading of Rashba’s classical responsum and the common
practice within large segments of the Orthodox community, the Beth Din of
America generally resolves end-of-marriage disputes for such couples by utilizing
principles of equitable distribution and limited spousal maintenance, as the daya-
nim deem appropriate, according to principles of Jewish law, equity and local cus-
tom.” Publicizing the Beth Din’s policy will allow parties to avoid the prohibition

% See Beth Din of America, Rules and Procedures, available at https://bethdin.org/rules See also
Beth Din of America, Standard Prenuptial Agreement, Section I11:A, available at https://res.cloudi-
nary.com/orthodox-union/image/upload/v1574874396/prenup/Standard-Prenup-Rev-Nov-2018.
pdf.
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of secular court and the possible prohibition of gezezlab in enforcing the secular
court’s decisions.* It will also create a sense of predictability in the Beth Din’s deci-
sions, allowing couples to resolve their end-of-marriage disputes in best din with

greater confidence.

2 See R. Akiva Eger, Choshen Mishpat 26:1.
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