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INTRODUCTION

Many litigants and students of Jewish law find it puzzling that commercial norms
(minhag ba-sochrim)—customs and practices of the marketplace—may determine the
outcome of a din Torab. After all, if the purpose of a din Torab is to adjudicate a
dispute according to Torah law, why give any weight to practices that originate out-
side of Judaism, especially when they differ from the internal provisions of choshen
mishpat (Jewish monetary law)?

This article offers an answer to that question by explaining Jewish law’s incor-
poration of commercial norms and the mechanism through which it does so. The
goal of this article is to provide an exposition of minhag ha-sochrim as a halakhic
doctrine and to explain its normative power within Jewish law.

This article unfolds as follows. Section I introduces minhag ha-sochrim as a hal-
akhic principle of incorporation that validates external commercial norms, dis-
tinct from dina de-malkbuta dina. Section I1 demonstrates that mznbhag ha-sochrim
is firmly anchored in the Talmud and its case law, establishing that it constitutes a
well-founded principle of Jewish law. Section III surveys post-talmudic case law
where poskim apply minbag ha-sochrim to regulate commercial relationships—such
as rent control, bankruptcy, and equitable distribution of marital property—be-
tween Jewish parties. Section I'V considers what counts as a “valid” commercial
practice as well as several restrictions that may limit the application of minhag
ba-sochrim. Section'V examines minbhag ha-sochrim’s conceptual basis: What is the
mechanism through which halakhah incorporates these external norms? The sec-
tion develops two theories. One is grounded in the power of individuals to attach
conditions to their private agreements (tenai shel mamon). The other is rooted in
the authority of the townspeople to enact legislation (¢zkanot ha-kabal) to regulate
commerce (rasha’in benei ba-ir le-hasia al kitzatan). Section VI discusses whether

1 Rabbi Itamar Rosensweig is a dayan and chaver beth din at the Beth Din of America and a
maggid shiur at Yeshiva University.
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minbag ha-sochrim is limited to contractual relationships that arise by agreement or
whether it extends to non-contractual disputes, such as tort actions and claims of
unjust enrichment. Section VII concludes with reflections on minhag ha-sochrim
as an internal principle of Jewish law and how it facilitates the interface of hal-
akhah and modern commerce.

I. PrINCIPLES OF INCORPORATION: DINA DE-MALKHUTA DINA AND MINHAG Ha-
SOCHRIM

Jewish law provides a comprehensive system of internal rules and principles that
govern virtually all types of market interactions. But in addition to its internal pro-
visions, Jewish law also contains principles of incorporation which zncorporate and
validate certain external commercial laws and practices that originate outside of
Judaism. A principle of incorporation has the effect of making the external norm
valid and binding as a matter of Jewish law.

Dina de-malkbuta dina is perhaps the best-known halakhic principle of incorpo-
ration. Through dina de-malkbuta, Jewish law incorporates some of the laws of the
jurisdiction as halakhically binding. For example, under dina de-malkbuta, a tax im-
posed by congress becomes halakhically obligatory.” Similarly; if congress lawfully
expropriates someone’s property and converts it into public land, the transfer of
ownership is recognized by Jewish law through dina de-malkbuta dina’

Minbag ha-sochrim is also a principle of incorporation, but it differs from dina
de-malkbuta. Whereas dina de-malkbuta incorporates /aws enacted by governments
and sovereigns, minhag ha-sochrim incorporates customs and practices of the market-
place. Through minbag ba-sochrim, external marketplace norms become valid and
binding as a matter of Jewish law

To appreciate the difference between minbag ba-sochrim and dina de-malkbuta,
notice that a commercial practice can be widespread without being enshrined into
law. Contrariwise, a law may be formally proclaimed by a legislature but fail to
gain support in real-world commercial practice. Minhag ha-sochrim grants halakhic
recognition to commercial practices even when they are not formally enshrined
in law. Dina de-malkbuta recognizes laws even when they have not achieved wide-

spread practice.

2 Nedarim 28a, Rambam Gezelah 5:11.
3 Bava Kamma 113b, Rambam Gezelah 5:17.
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Practically, minhag ha-sochrim may have a wider scope of application than dina
de-malkbuta dina. This is because many poskim limit dina de-malkbuta. For example,
some authorities maintain that dina de-malkbuta does not govern a private law
dispute between two Jewish parties.# Others hold that dina de-malkbuta is lim-
ited to cases where the law directly benefits the government or society (tzkkun
ha-medinah)s Still others write that dina de-malkhuta does not apply wherever the
secular law conflicts with an internal halakhic provision.® And some hold that dina
de-malkbuta does not apply in Israel” Yet poskim apply no such limitations to min-
hag ba-sochrim. Thus, minhag ba-sochrim enjoys a wider scope of application, and
for that reason, it can serve as a more fruitful principle of incorporation than dina
de-malkbuta dina.*

II. MinHAG HA-SocHRrRIM: THE TALMUDIC CASE LAW

Having introduced the concept of minbag ha-sochrim above, this section proceeds
to establish its talmudic basis. This section and the next seek to demonstrate that
minbag ba-sochrim is a well-founded principle of Jewish law. I wish to emphasize
at the outset that minhag ba-sochrim is itself a provision of choshen mishpat (Jewish
monetary law). When a beit din applies minbag ba-sochrim to decide a case, it may
appear as if the dayanim are failing to apply Jewish law; that they are choosing secu-
lar commercial norms over the provisions of choshen mishpat. But this perception
is inaccurate, since Jewish law itself provides, under the right conditions, for the
incorporation of marketplace norms and for those norms to be halakhically bind-
ing. Thus, a pesak din that decides a case based on minhag ha-sochrim is no different
from a pesak din that decides a case based on chazakah, migo, or shevua. They differ
only in the halakhic principle or siman that controls the peszk: In one case, it is
the halakhic principle of chazakab (or migo, shevua, etc.) that controls. In the other

Piskei Ri”az Bava Batra 3:36, Responsa Maharik 187.

Sefer Ha-Terumot 46:8, Shulchan Arukh Choshen Mishpat 369.

Shakh Choshen Mishpat 73:39.

Or Zarua’ Bava Kamma no. 447, Nemukei Yosef Nedarim 10a.

For statements emphasizing the wider scope of minhag ha-sochrim over dina de-malkhu-

ta, see Iggerot Moshe, Choshen Mishpat I, 72, regarding rent control; Rabbi Y. L. Graubart,

Chavalim Bene’imah Vol. §, Even ha-Ezer 34, regarding the division of marital property:

X177 717 991 N7 VTP PRI WY aNnw n 521 Hyan wiha mw Pl?ﬂ UKD W ownn 17 9“YW T AT AR N

P4 T TAIDY LR WEND 1T MVT WO RMDYRT RITY TIV AT PRY L7 MM 7T 270 111802 ann
<12 DONTIT 23T XTI 1OW OIRW ROAT ... AT KOWI RIT IR RNIDINT RI1TW ...10 O°D

O~ O\
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case, it is the halakhic principle of mznhag ha-sochrim. The examples discussed in
this section demonstrate that minbag ha-sochrim is a fundamental halakhic prin-

ciple within dinei mamonot, firmly entrenched in the talmudic case law.
1. Ha-Kol Ke-Minhag Ha-Medinah

The Mishnah in Bava Metzia (83a), discussing employment agreements, establish-
es that ambiguous terms in a contract should be determined by regional custom
(ha-kol ke-minhag ba-medinab). When an employment contract fails to specify some
aspect of the agreement, such as the expected work hours or whether the em-
ployer will provide meals, the Mishnah rules that the ambiguous provisions should
be filled out according to local custom: ha-kol ke-minhag ha-medinah.’

Crucially, the Talmud defers to minbhag ha-medinabh even when it diverges from
the halakhah’s normal set of rules. For instance, according to Jewish law, the work-
day begins at sunrise and concludes at nightfall: If you hired a worker and specified
that the work hours are defined by din Torab (lit. “Torah law”), the workday would
commence at sunrise and conclude at nightfall.* Similarly, if you were to hire a
worker in a city with no prevailing custom, and you didn’t specify the work hours,
the agreement is filled in by din Torab, and the worker is obligated to work from
sunrise to nightfall.”

Yet the presence of workplace norms overrides the default d7n Torah. According
to the Mishnah, if you hire a worker in a town with established workplace
norms (e.g., a nine to five workday), the unspecified content of the employment

And Pitchei Choshen Sekhirut 7 n. 17:
RIT 787 19 N2 W 7RI ,A1TAN PN DY MM P17 NXPA T 007 N2 1N 11307
QIR 70D NYTY 191,70 10MAR RDT REOW 2R 122 ,RN1D9AT RI1T 0 K97 01PN AR ,XMI1AT
191,371 DWW PITT DY PNTY 2IpR W L.RMPAT R1T 1K KD 1AM DRI AW MmN 211w
MX°DY INDR T 1A ,PIN0 5¥ DDA ATIAT DY MW 1T 72772 ]Wb K2 0°1°7 °N2 1AM
I %Oy KDY NUT DY 1T W 2O APRY D127V ARID P9I, AT P
See also Pitchei Choshen Halva’ah 2:29 n. 72:
A3 19 92001 7120 AR 921,070 A0 €Oy PN T W79 MW 110 ,RMOnT RITTA 11D PRY 23p0a AR
[=knishieh]
9 Bava Metzia 83a:
ATIM3 977 ,pO0° R NN PROY I TITY I 2IPR L1197 SRWI 1R AT ROV 20w XKW 12T pn
TR0
10 Shulchan Arukh Choshen Mishpat 331:1:
TV 7TIRYR MWV WA NPT 2NN DX 17217 ,3710 1772 02NN W IN .. .02 K1 209307 IR 10w
.0°220107 NRY
11 Ibid:
.0°221577 NRY 7Y 79K MWV Waw DR I anvan IR T2™0 ... AT a0 N>
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agreement is filled out by workplace norms, not by the workday defined by din
Torah.” In other words, the commercial mznbag overrides the internal provisions

of choshen mishpat.”
2. Minhag Mevatel Halakhah: Custom Prevails Over Halakhah

The Talmud Yerushalmi’s (Bava Metzia 7:1) commentary on the above case illu-
minates the power of custom in two significant ways. Commenting on the fact

12 Bava Metzia 83a-b; Shulchan Arukh Choshen Mishpat 331:1-2.
It’s striking that the Talmud takes it as obvious that custom would override the “dsn Torab”
workday. Immediately following its presentation of the “din Torah” workday, the Talmud wonders
if it is ever relevant given that communities typically have customary work hours. The Talmud
responds that the din Torah workday is relevant either in a new settlement lacking commercial
norms or in a case where the employer and employee agree to define the workday by “din Torah”.
See Bava Metzia 83b:
12997 DTN R TX27° annvn oK) TDOR> WAwH 17Th 1K1Y 027 Sya Hwn INRE Riri7zaRlslels oAb}
RDTIRT D319 9 IMPART 9 MRT RN DVIR LW VA DR 92T IO .27 7Y Ny
And note Mordekhai’s comment (Bava Batra no. 477):
hiriaty s Ratale] 12 XY %9 9y ax 77N nan 77 DR AMT °Pa 212 2010 RROR 21771 227 1 T
Furthermore, according to some commentators, the din Torah work hours are structured to allow
the worker to daven before work. See, e.g., Torat Chayim, Bava Metzia 83a. On this view, the din
Torab workday is not defined arbitrarily. And nevertheless, custom prevails.
13 Minhag ha-medinah features prominently in other talmudic cases as well. In the same Mish-
nah (Bava Metzia 83a), R. Shimon ben Gamliel holds that custom can limit the amount of food
an employer is obligated to provide his Jewish workers—even if halakhah would otherwise re-
quire that he provide them with significantly more:
L2212 :17 AR, PAR DER RAWD .M 09 P91 T9 . POYID 11D DWW KX 1120 MKW XONM 12 331 2202 wvn
Xow TV ,R‘?N .APY™ PRYY OFN2KR °12 1AW L, 1A0nY N2 07 DRYY X2 1NYWw2 nbw NTIW0D O AW ANK OX 127
.7292 MIVPY ND ROR VHY 3% PRY NI DY 0D MR XY 79RDH2 100
1T AT D37, TR P KD IR ORO9NA 12 1w 120
In Bava Metzia 93a, the Mishnah rules that custom would permit a produce watchman to eat
from the produce he guards, even though there is no right within Jewish law to do so. See Rashi
s.v. me-hilkhot medinab and Shulchan Arukh Choshen Mishpat 337:6.
In Bava Batra 2a, the Mishnah holds that a privacy wall between abutting lots should be con-
structed to the specifications of local custom. According to some authorities, this example pro-
vides us with another striking illustration of minbag overriding the internal provisions of choshen
mishpat. The Talmud provides a homeowner with the right to compel his neighbor to pay for
half the costs of the privacy wall. Yet some commentators hold that a regional custom to forego
privacy walls could defeat the halakhic right to one. See Rabbenu Yonah, Bava Batra 2a:
IWTIW DIPR2 DR LR P10 P20 50 Y N12R 1T 12 171720 DR 9127 TR 93 7120w, ©InnT RN YRR
.NN125 MR P21 PR LRI PIOOY PTOPR PRY ,N13% XYW o910
See also Or Zarua’ Bava Batra no. 2. For views that conceptualize hezek re7yab as either a mat-
ter of ritual law or public policy, and therefore not waivable by minhag, see Yad Ramah Bava
Batra 4a; Yad Ramah Bava Batra 60a; and Shut Rashba 2:268. See also Shulchan Arukh Choshen
Mishpat 157:1.
Here are some further examples where minhag is decisive in monetary law: The Mishnah in
Bava Metzia 103a rules that regional custom governs the allocation of agricultural responsibili-
ties between a landlord and a tenant-sharecropper.
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that local custom fills in the terms of the agreement rather than din Torab, the
Yerushalmi concludes: “minbag mevatel balakbab™literally, “custom overrides
halakhah”.* Here the Yerushalmi explicitly formulates the position that minbag
overrides (mevatel) the internal rules of Jewish monetary law that would otherwise
govern.”

Some commentators go further and explain that the Yerushalmi’s conclusion
“custom overrides halakhah” extends to the procedural rules for adjudicating dis-
putes. Specifically, while Jewish law normally assigns the burden of proof to the
claimant, msnhag will shift that burden onto the party whose claim runs contrary
to local custom. For example, suppose an employer and worker were in a dispute
over the amount of compensation or benefits that was initially agreed upon. Under

In Bava Metzia 1104, the Talmud considers a case of a sharecropper and a landlord who dispute
the terms of their profit sharing agreement. Rav Nachman rules that a court should decide such
a case by distributing the crop yield in accordance with the prevailing regional custom.
Minhag also plays a central role in allocating tax burdens for public goods and other communal
costs. See Bava Kamma 116b. As Mordekhai rules on the basis of that talmudic passage (Bava
Batra 475):
MW XIMW RN PNAT 92 RAANTD Y AT 97 907 99377 177 XY OX 0°N27 71 01 NN W OR anhRwuN
AR AWM 0777197 17N 11OW AR MWD 27 PAWTA PRI T0AR 207 AWM 15NWD 01X P9 TAYY 12712 NI
TAYY 0°2 NIPAR AN°AW 71°50 ONA A1 RN 373 N3 '[J’bTN e fatalalinBhitalaR hlval viviymii Behivih b
221907 AN WY ROW 72221 AR 992 PaAwN PRI MRWH DY TAWAN aRWAN 129PM VA0 00 YW w1 vy
JPDIR AT N2 RAOR
Mordekhai (Bava Batra 477) also rules that regional custom overrides the din Torab rule for de-
termining which residents are obligated to shoulder the costs of public goods. According to the
Talmud (Bava Batra 8a) a resident becomes liable to participate in the communal security tax
only after residing in the town for twelve months. But Mordekhai holds that local custom can
obligate the resident even sooner:
Y12P 27N OK WY 2°IW TIN 07 17 IR OX 2PN DAV Y IR KT WOR MWD T1 W 10 NI 120N
hrhiatahibhaia vl Raliiabhi 99 71I0T2 1VID? YT TR 727 DV
For Minhag’s role in governing the monetary obligations of the Ketubah, see e.g., Mishnah Ke-
tubot 6:4, and Shulchan Arukh Even Ha-Ezer 80:1.
14 See Shita Mekubetzet Bava Metzia 87a citing R. Yehonatan’s second interpretation of the
Yerushalmi:
DOOYIDT PRIV PRY M2 229970 ROV 20w KO INTIW 23R NRIRY 1NIwR DY mhwin ar waoh v
°9 5y AR PYIY AN NYPWY NAR AW 2T IR PRYVWY WAWH DI AW X0 0K TV XIK JNIRONS
L1199 D00 AT AT NYOPW TV WART DA KT N2 2107 oY
15 The language of the Yerushalmi-minhag mevatel halakhah—might lead some readers to con-
clude that halakhah’s incorporation of minhag is somehow contrary to halakhah. But this is
erroneous since the Yerushalmi is clearly stating a halakhic position requiring the incorporation
of minhag. It is paradoxical to say that “halakhah requires that we follow minhag rather than
halakhah”. For that statement itself appears to be a statement of halakhah. It is better, there-
fore, to translate minhag mevatel halakhah as “custom overrides what would otherwise be the
halakhah.” Put differently, custom displaces the internal provisions of Jewish law that would
normally apply.
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the internal procedural rules of choshen mishpat, the worker, as claimant, bears the
burden of proof, since he is attempting to procure benefits or compensation from
the employer. However, if the worker’s position is consistent with the custom-
ary compensation or benefits for workers in the area, then the worker prevails.™
Under this interpretation, 7inbhag modifies the procedural rules for adjudicating
disputes, shifting the burden of proof from the claimant (otz7) to the party whose
position runs contrary to local minhag.

Having surveyed two of the Talmud’s explicit statements about the power of
minbag to override the internal rules of Jewish monetary law (ba-kol ke-minbag ba-
medinab and minbag mevatel halakhab), let us turn to talmudic rulings that reflect
and presuppose the validity mznhag ha-sochrim.

3. Situmta: Mercantile Custom as a Means of Conveyance

In Jewish law, the conveyance of property requires a kinyan. The Talmud details
strict rules for how kinyanim are to be executed, and it specifies which kinyanim are
valid for different types of property (e.g. real property can be conveyed through
a symbolic payment (kesef) or by transferring a deed (shetar); small personal prop-
erty is conveyed by lifting (hagbahah); domesticated animals can be conveyed by
transferring the reins (mesirah)).” Yet, notwithstanding the detailed rules and pro-
visions for kinyanim indigenous to halakhah, the Talmud introduces the principle
of situmta, which recognizes the prevailing commercial methods of conveyance as
a valid halakhic kznyan.

Situmta is introduced in Bava Metzia 74a, where the Talmud refers to a com-
mercial practice of marking wine barrels (sZzumta) to signify the conveyance of title
to the purchaser. Marking barrels is not a kinyan specified by Jewish law. But the
Talmud rules that it constitutes a halakhically valid &znyan wherever commercial

16 Tamud Yerushalmi Bava Metzia 7:1:
AT PIN PR X072 1OV 1772 ROXWAT 92 MR 1K 1997 DR D027 2037 NARIR DRT YW 27 0K
See the first interpretation R. Yehonatan cited in the Shita Mekubetzet Bava Metzia 87a:
ROXIAT R NN 3927w °D 7Y AX 7997 D02 AT AR R N2V WITD AN LTI MR 2207
DY RO PNININI RY MR DT 7702772 2N R NPXY MPOWAW NI W0 W 191,707 179V 17ann
DY 7AW AIAT K2 207 NN 29D ROX 17 100 KDY PRI 1OV 17202 ROTINT 12 19 770 MOwAY T
P07 WY RDY 127 w9h 1027 Hya 19 1700 19 DY IR Mowh oonyak o°na
17 See, for example, Kiddushin 26a and 25b.
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norms treat it as such.”® Many authorities explain that sizumta instantiates the gen-
eral principle that Jewish law incorporates and recognizes prevailing commercial
practices as halakhically valid.”

A dispute recorded in the responsa of Ra’avan captures the novelty of situmta.
The plaintiff claimed that he had purchased merchandise from the defendant “in
accordance with the customs of merchants,” by locking the door to the room where
the merchandise was stored. The defendant countered that the sale was not valid
because the plaintiff did not perform a halakhically recognized kinyan (the plaintiff
never took possession of the merchandise through meshikbah).* Ra’avan holds for
the plaintiff, based on the principle of situmta.” A commercially recognized form of
acquisition is valid, even if it is not one of the kznyanim indigenous to Jewish law:**

18 See Bava Metzia 74a:
P - wnn ’JPDb AT RONKRD L. .RIP RNNID0 KT :NX2QT 7°2WnR °9D 27 IR

For the interpretation of situmta as marking wine barrels, see Rashi Bava Metzia 74a s.v. situmta.
Other commentators offer different interpretations of the actual commercial practice described
by situmta. Rosh cites an opinion that situmta is a handshake performed between the buyer and
seller. See Rosh Bava Metzia §:72:
TIPAT M 7121 17720 A2 193 YPIN PR 1132 2IM0T NI T170 0 14N
The underlying point remains the same: Jewish law incorporates the recognized commercial
method of conveyance.
For a narrower interpretation of situmta, see Ritva Bava Metzia 74a, citing R. Pinchas.
19 See, e.g., Rashba Bava Metzia 74a s.v. u-veduchta, concluding from the Talmud’s discussion
of situmta that:
INTIW 27 922 TI77 IR PP N30T 0D DY 1IMNAW T2T 20W L7712 RXIPD 721 713777 H0an MInnw 100 10vne
1P NPk oann
See also Maharshakh, Teshuvot 2:229:
LOTPATIN PIMR N9 117 WY ,0MP ROV 2IMON WY MY RW 210IY 991 MIA0M NPIRT 2111vaAT T 1377
212 91p1R 992377 RANK2 RNMIVD R TWI 11K P19 XDD 27 WART Xan a1 731 PT P73 473 ON02 17°0K1
(“it is clear that in matters pertaining to acquisitions, commerce and business deals for which
there are norms of commerce, we follow those norms, even if {the norm]} is just a default one.
This principle is based in the Talmud’s ruling regarding situmta.”) See also R. Akiva Eger Chosh-
en Mishpat 3:1.
20 Ra’avan Bava Metzia:
MRS 72 ANDMA ITAN >NTA0Y 12 NANA TNA0AW [NONT % NN 1190 770 29 N1ON NYAYS WO 2R
7817 °IRY 72°Wna R?) Myna XY NN N°IP 7R 12°Wn PR ,a7N000 D702 D1PW D°M0N UOWID A7N0R
R=Raliiry/
21 Ra’avan op. cit.:
1172 177,239 Wian 1IRT 2037 RINR RIPOAT R2IP RNAWO “RiT R2TT 7°AWA RDHD 27 IMRT KA P09 177 17
2N 73R TNOMI 302 NIPY 793 OIM0T 17737
22 See the general statement in Shulchan Arukh Choshen Mishpat 201:1-2:
191 ...0OT IR AT 2T 12 MY D107 DA TR PRI APRA 7IR1 003 1P DWW RIT A1TAN A0 oK
QUMW DIPMA IR 19317 IPINW T Y IR 131D A0ND AR INw T DY PAD ,12 MIPY 207NN W 937 9
LT ¥ 9D 191 ,A09%0 A1P? 220%Ww 2°Imos
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4.  Can Established Commercial Norms Invalidate a Kinyan?

Situmta establishes that commercial norms can validate transfers that would oth-
erwise not be recognized by Jewish law. Does minhag ha-sochrim also cut the other
way? Suppose the halakhic mode of conveyance (k/nyan) is contrary to the prevail-
ing commercial norms. Does minbhag ba-sochrim invalidate a transfer that is other-
wise halakhically valid? For example, it is settled Jewish law that one can acquire
real property by means of a down payment (&esef). But suppose commercial norms
require transfers of real property to be in writing.? If you attempted to purchase
property exclusively through a down payment (kesef), would the commercial norms
halakhically invalidate the kesef transfer?

The Talmud (Kiddushin 26a) discusses exactly this case and rules that custom
overrides the halakhically prescribed kinyan.>+ Rashi (s.v. /o kanab) explains that
parties doing business in a commercial environment rely on the commercial norms
to effectuate the transfer, not on the kinyan native to halakhah.” Thus, the trans-
fer is only effective when it complies with accepted commercial practices. The
Shulchan Arukh codifies the Talmud’s ruling, and it is applied even more broadly
by later poskim.

III. ArrrLicatioNs OF MINHAG HA-SocHRIM IN THE POSKiM

Having surveyed the Talmud’s statements on the power of mznbag to override the
internal provisions of Jewish monetary law, the present section examines how

23 E.g, the statute of frauds.
24 Kiddushin 26a:
DAR VW DR PAMD PRY 21pR2 XX W K 127 90K .39 5032 MTW X MK TP MK 23930 5032
P XY - 0w DR PANOw Dpma
25 Rashi s.v. lo kanah:
RYT 0w DY NIPR NPT IR0V RIVW WIPIT TV AP12T ONYT XIM0 XD 93772 POAIT 11937 - T3P KD
26 See Shulchan Arukh Choshen Mishpat 190:7:
VW DR NW TV 7P K ,I0W N2 VT 23PN PIAR ;0w 1IN 1T PRY 2PN 1720 4092 IPW KT
For the wide ranging formulation of later poskim, see Yam Shel Shlomo Bava Kamma 5:36:
°D 33T N2 IPRIR KOR 51T 20T 92 17027 ROWD LLL1IR MW 1Y NI MR 21 AT 1972 KRN OX
.XDDD °Ip K27 RINR2 1D .wnn 11 12°0R D01 a7
See also Iggerot Moshe Choshen Mishpat IT:62:

VW DR DNDW TV TP K ,I0W N2 PPITW 23PN PIAR ;0w 1IN 1T PRY 2PN 1720 4093 TIPW KT
Contemporary halakhic authorities discuss jurisdictions that require a formal registry of land
ownership. In such places, some authorities hold that one cannot acquire land by performing a
kinyan without registering ownership. See Pitchei Choshen Kinyanim 2:8-11:

XOW 921,70W PAMIW QPR W, Y TORAY T ,1ARDI DAY PYPIPR NPOYY DI NIIAY DMK W
22097 DI PRY PO 777 YT AR, IR 11K 12K02 owl
See also note 14 therein; and see Responsa Divrei Malkiel 4:143 and Responsa Maharsham 2:31.
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poskim apply minbag ha-sochrim to contemporary commercial practices. The goal
of this section is to provide examples that illuminate both the scope of minhag bha-
sochrim as a halakhic principle as well as its powerful effect on Jewish commerce
through incorporating sweeping market regulations such as bankruptcy and rent

control as binding under Jewish law.
1. What’s Included in a Sale?

The fourth and fifth chapters of Bava Batra contain extensive discussions of what
items are included in a sale. The fourth chapter delineates rulings on whether
doors and appliances are included in the sale of a house,” whether air rights are
included in the sale of land,* and whether clothing racks and benches are included
in the sale of a bathhouse.? Similarly, the fifth chapter includes detailed provisions
whether a mast and sail are included when you buy a boat,*® whether the sale of a
wagon includes the horses that pull it;* whether the sale of a donkey includes its
saddle and reins,* and whether the sale of a tree includes the land that houses it.

Yet, despite these internal provisions of Jewish law, poskim hold that they are
only applicable in the absence of marketplace norms. Wherever there are recog-
nized norms, the content of a sale between two Jewish parties is determined by
the marketplace norms, not by the provisions of the fourth and fifth chapters of
Bava Batra.> Put differently, these chapters establish default rules for cases where
there is no prevailing commercial norm. But in a jurisdiction governed by clearcut
commercial rules, halakhah yields to the norms of the marketplace over its own

27 Mishnah Bava Batra 4:1, 4:3.
28 Ibid 4:4.
29 Ibid 4:6.
30 Ibid s:1.
31 Ibid 5:1.
32 Ibid 5:2.
33 Ibid 5:4.
34 See the sweeping statement of Rambam, Mekhirah 26:7. After codifying many of the rules
of the fourth chapter of Bava Batra, Ramabm writes:
T2MIW R QPR PIX LLLATIN DW PRY DIPRA KOR DMNAR DO 12 KXY 021277 12R 25 PR P12 10m3
T35 9 70101 2197 77 0 72 190 D
Similarly, in Mekhirah 26:8:
3T 12 DT PRY PR IR ,NTIAT MR QPRI IMIRI DTN 232 PR AR PRI I KW 727 932 9173 Y N
9 0°P792 0220 WD W 12 DWW D PP W T2 PP v NN I MNw X7
See also Mekhirah 17:6 and 18:12. A similar statement appears in Rif, Bava Batra 47a (Alfasi),
regarding the specifications in the Talmud for regulating the quality of merchandise:
AR 977 RINMA ORI 902 12 R2PPT RATIAI 11072V RATIA RIRT XK DR X372 X7 RINKA 77910 "W 03
Rpriatah]
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delineated set of internal rules. If you sold your home in Teaneck and are unsure
whether the chandelier goes with the house, the answer will generally turn on New
Jersey law, not the fourth chapter of Bava Batra.

2. Situmta: Contracting in Futures, Intangibles, and Speculation

In Section II:3, we saw that ssitumta expands the set of halakhically valid kznyanim
to include commercially recognized means of conveyance. Many authorities devel-
op situmta further. They argue that situmta can validate zypes of commercial trans-
actions that would ordinarily be impossible under Jewish law. According to these
authorities, minhag ha-sochrim doesn’t simply bear on how a conveyance is per-
formed. It expands the types of economic relationships recognized by halakhah.
Compared to western legal systems, halakhah significantly limits the types of
binding agreements that can be entered into. For example, an individual cannot
contract to sell an item that does not yet exist (davar shelo ba le-olam) or that is not
yet in his possession (davar she-eno be-reshuto).’* Thus, I cannot sell you the pent-
house in the apartment building that is not yet built. Nor can I sell you next year’s
etrogim crop. Similarly, I cannot sell you merchandise that I do not yet have in
inventory, even if I've placed the order from my supplier. Jewish law also invalidates:
contracting mere intangibles (davar she-ein bo mamash), such as licenses, copyrights,
use-rights, and air rights; contracting by verbal promise to execute a kinyan at a
later date (kznyan devarim); and contracts conditioned upon contingencies that un-
dermine the parties’ intent to categorically execute the agreement (asmakhta).’ In
other words, most of the routine contracts that power modern commerce would be
invalidated and unenforceable under the internal provisions of Jewish contract law.
However, many authorities argue that sztumta and minhag ha-sochrim will make
these contracts valid and enforceable wherever they conform with standard

35 See Iggerot Moshe Choshen Mishpat I.72:
7779177 9922 RIT 7 2992 770N 252 D°YIAP D017 RIRW ARW 1017 9922 R 1 7700 1w X7
331 WO 21PN DAR 3R PRY QPR P RYTT 09 ©V0 97 90 1 vEwaN 777amnn 140 50 oania won
37 R 1O
See also Tosefta Bava Batra 4:8:
907 RY 7103 7722 WRIT DX 1000 ,712% 7T 277 172 720 70 OXY 11271 DR 7% R? A7 71722 WRAT DR 0m0
17107 190K T MO AT 2P 293 DR
And see Rashbam Bava Batra 83b s.v. /o makbar.
36 See Shulchan Arukh Choshen Mishpat 209:4-5.
37 See, respectively, Shulchan Arukh Choshen Mishpat 212:1-2, Shulchan Arukh Choshen
Mishpat 157:2, and Shulchan Arukh Choshen Mishpat 207. For a general overview, see Pitchei
Choshen Kinyanim, chapters 19 and 2r.
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commercial practice. Tosafot, for example, discuss the problem of asmakbta in pre-
nuptial agreements (shiddukhbin). It was common practice in Ashkenaz for the bride
and groom to enter into a prenuptial agreement (fena 7m) imposing a monetary fine
upon the side that breaks the engagement. Tosafot observe that such a provision is
an asmakhbta because the parties lack the requisite intent (gemirat dait) to obligate
themselves in the fine. Neither party, at the engagement, believes they will break it
off. But Tosafot argue that the penalty provision is nevertheless halakhically bind-
ing under the principle of situmta because agreements containing that provision
have become standard practice.?®

Other rishonim invoke sztumta to recognize the sale of future interests that have
not yet vested in the seller (devar shelo ba le-olam, davar sheeno be-reshuto). For exam-
ple, on the basis of custom, Rosh validates tax farming contracts, even though they
involve the transfer of future interests (i.e., the transfer of tax obligations not yet
assessed or collected).® Similarly, Maharam holds that a promise to hire someone
as a mobel for an unborn child or to honor him as a sendek, which would ordinarily
be invalid under the principle of davar shelo ba le-olam, becomes halakhically bind-

ing if such a practice is customary:*°

38 See Tosafot Bava Metzia 66a:
X2 127K 23 POITW DYWA PUWW OIP 1Y ...03R KD PWOYA DR NINDMOK .. K21 K? RNDNOR MK 1P
R0IPT (LT A7) 7PDT RIAWPOR M7 070 D2WA 9 12 AT 1D Wn 7422 1P
See also Or Zarua’ Bava Metzia no. 188:
TITW NYWA PINIW WITHWT MR HEYT 072K T2 WA 13°27 20D .XNIM0KR PV TW CNWTPD 7712 7 P19
02w 93w 113 POITWA WIRWTT 2VIN? W7 10 1M 0N LATIN PIPY 7RI0 9102 ‘ARTI 07w DIpNY KU1
17w MR IR A
39 Responsa Rosh 13:21:
JMUI2IPRY 727 17207 73R OTR PRT DWW 020 X2 XKW 727 1T DWW MR D022 PRI UYL 9m
DR 172777 1210 MIPAY 2127 DTN PR 713 20 ORT ,MIT’IMA DDNI PIP PR NN PIAT .02 4TI CIX AT
WY X2 ROW T27 7 MIWT A3RDR M0 10w 931 L. PIRR YOV DITW 2T PRI AN ARXTY m9nT PIpa
AMPI2IPRY 72N
7N7°0M2Y ATNAT NRPARAT PWNAT T 11 LT 12 PRI T T PI9INW 017 92 IR AT R CIRY KON
R 9DD 27 X (TY) TWI PR P92 1IARTI LI 2 PRT PIP 2T 12 W 7P ,MIMA navpnn 19mb
WD 54T DRIIM AN .0°N2 VHYan PRI N1ANT DY 2NN PAYIIY Qv 9T W WD ,R01p RN
TIMAT INTIW 12T AR RYPI 9T 29 PODY .MPHT WX AT 1127 537 193 YRIN MpAT MR 0IM0T AT 7170
IR 03 TIVD ADTAN AR 937 NIRRT IR AT 10MmY TR Yaun A9 1NN 20T 23pna PR apni
40 Tashbetz Katan no. 398:
DIR PRTIPINRT 23 7Y %1 17 292 TR 1012 HY2 DR IR 71n 11212 1007 17307 7T 27X IR 0n
IRD2 03 .7RYPRY NP2 DY NAR IR DR 17 T 012 PATIY QTR 212 2730 KW X012 290 XA ROW 127 7I3pn
IR Wi v3pnY ORI RINRDY 121 NN W oW D v1p RNMLPD ORI (TY A7) RYEA X122 ROOXTD .0VP7 W
.0PR I NWIHW 12 RIT XTI 2RIT IRI2 AR 3711 RIIW 22w RNDIVOOT 19D
For an objection to Tashbetz’s extension, see R. Yechiel of Paris’s gloss on the spot. But see Re-
sponsa Chatam Sofer 5:66, who sees no fundamental disagreement between the two authorities.
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Authorities also appeal to situmta to recognize transactions in intangibles (davar
she-ein bo mamash). Maharshal discusses the case of a merchant who had purchased
an exclusive license from the municipality to sell brandy. Maharshal acknowledges
that the license is an intangible asset (devar she-ein bo mamash) which cannot be
purchased. According to the internal provisions of choshen mishpat, then, the mer-
chant could not exclude others from selling brandy in the municipality* However,
Maharshal notes that wherever it is customary to recognize such a license, hal-
akhah will validate and enforce it under the principle of situmta.#* On that basis,
Maharshal rules that the merchant’s exclusive license is enforceable as a matter of
Jewish law.

In summary, many halakhic authorities interpret situmta as a sweeping halakhic
validation of commercial relationships that would otherwise be impossible under
Jewish law: Transactions in futures and intangibles and speculative agreements be-
come halakhically binding when they conform with commercial practice.

3. Rashba’s Ruling on Spousal Inheritance

Rashba’s ruling on spousal inheritance illustrates the power of minbag to displace
the internal provisions of halakhah. Rashba was asked to decide the following
case. A couple had married in Perpignan, and the wife brought certain assets into
the marriage. The wife died shortly thereafter, and a dispute broke out between
her father and husband over who would inherit her property. Under Jewish law, a
husband inherits the property of his deceased wife.#* But the father argued that
the established custom and practice amongst the Jews of Perpignan was to follow

41 Shut Maharshal 36:
AN YN MW P Wan 12 PRT RTT MY NN WAR 12 PRY 1277 MW P RITY AW T 0w T 1R T
©DR 27 QW PIPT INIRD PRT RO WD ... W0 12 PRY 127 PR DIIRAT 19 070 7992 P00 77T
10 MM PV 2MYh X2 ROW win 2 TRY 727 RI3T 7N ,m‘m AW P OTR W Awy° ROW 191 MW P AT
927 937 [1a7 71K 7Y MR QTRY 7971 73] aMWI IWRY 7T NI W T DWW RNV T ,5PT MO
991 0277 OO 197 (D) 12T PO RNPRTI 12 RIRA WKW 7 10D Winn 12 PRY 127 1P 27X YW N2 PRY
OOIRAT
42 Ibid:
D2 YWRIT 2N 191 RNMVD 23 (7“‘.7) 72277 D /102 A3 IR RITW D227 2 1R Wan 1P 1KY a1
997 7D P2 DI IPPIW DM ORI WO 7T RNMIVD 223 7apR INRTI AT 00T PP 23 94N 1A
T2°DR A3 NNAN 107 TRYIDT PID TR DaRnT P9 972 203 W AITA ToN DT AT 1P Ann o
001 RWA TUIVY Y XTIAT RADR 2% 11K 13003
NIRYY A3 DA RIT 1387 7203 R 1°IP R IAT OTIP DR '|]7?3ﬂ 72 2710 IR DOM ANPW O 1Y ORI TDI?’H
Ralhiey il
43 See Bava Batra 111b, Shulchan Arukh Even Ha-Ezer go:1.
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the non-Jewish law, which did not recognize the right of a husband to inherit his
wife.#

Rashba rules in favor of the father, contrary to the general rule of spousal inheri-
tance in Jewish law. He cites the practice (minhag) amongst the Jews of Perpignan
to revert the assets to the deceased-wife’s father and reasons that any couple
who married there without specifying to the contrary implicitly adopts the local
custom. Rashba explains that the couple, therefore, at their marriage, implicitly
agreed that the wife’s assets would revert to her father upon her death.#

In this remarkable ruling, Rashba allows mznbag to displace halakhah’s internal
rules of spousal inheritance.** As we shall see in the next example, some poskim
see Rashba’s ruling as a precedent for allowing mznbag to determine how marital

property should be divided upon divorce.
4. Equitable Distribution of Marital Property

Married couples accumulate property over the course of their marriage. How
should that property be divided upon divorce? Under Jewish law, the wife generally

44 Responsa Rashba 6:254:
N2 7797 RONTI2 PR T0 7Y 17 0213 YA IR N2 DR ROWIW J2IR12 IRM1DDA 707 WYR NORY
12 ATW N2 2N 7NN JAT MR ARD 0n 3TN
DR WA HYanw “OYRY .Ina AxY oy 19 021w RoONTI 2R MR 17 PIPW O P12 vam TR TAY PWIIN
D7INT P72 DI AW YT DIAW 11D 2Y2T MWD WD PRY MR 0 PRI 2172102 IR XM MWK
12 MINTARD OW AWK XKW 92 07
45 Ibid:
0°13 X721 NNPA PR 12NIT 237 MW INRTI T PIVI PANAY 1R MR %P IRIN NN 937 93 72wn
oW Q°RWIT DR ORIN 71D MWYD MINA? WY 2“IW 1T 7Y IR 72011 .0°P1 1 ORIN RWI 22 KM 07N
NWT YapNT 92 MIRIPW AN KW PRS2 oW AMIT TV D0 XWIIT 2ow 013 K92 MM oK O 121 0N
0rTa
Rashba raises the further question of whether it is wrongful for a community to adopt a custom
that runs contrary to the internal provisions of Jewish law. Here Rashba replies that it is wrong-
ful only if the reason for the community adopting the practice is to imitate gentile practices:
O DR AR RIAW 52 MORY 21 NARA 013 LOWH RITW 197 19 2712 2
If the custom was adopted for other reasons, say economic efficiency or considerations of equity,
the practice would not be wrongful. In any event, Rashba appears to hold that the minbag would
be binding even in the cases where it was wrongful for the community to adopt it. See note 10
in the Machon Yerushalayim edition of the responsum.
46 In another responsum (6:224), Rashba was asked about an aide who had set sail with an
emissary of the king. The king’s emissary had died mid-journey, causing the mission to be pre-
maturely terminated. The aide sued to be compensated in full, arguing that it was no fault of his
own that the mission was terminated and that, as far as he was concerned, he was willing to see
the mission through to completion. Rashba ruled that regardless of the internal rules of Jewish
commercial law on the matter, the aide is entitled to be fully compensated, since the minhag
ha-sochrim was to pay full compensation in such cases:
T3 MR T 997 QW 12 0% SWIDR AW 110 19 1M 1T O X ©9RT
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receives a payment for the value of the ketubah, and she recovers certain forms of
property that she brought into the marriage or that she acquired during the mar-
riage.”’ All other marital assets go to the husband. By contrast, most jurisdictions
in the United States provide for equitable distribution. Under this rule, the cou-
ple’s property will be divided “fairly” (equitably) between the husband and wife.
The two systems of law sharply diverge when, for example, the husband was the
primary earner during the marriage. Equitable distribution will typically distribute
a significant portion of the husband’s earnings to the wife, whereas Jewish marital
law (even ha-ezer) would not.

How, then, should a contemporary beit din divide marital assets upon divorce?
Based on the principle of minbag ha-sochrim, some authorities maintain that if the
majority of divorced couples in a given community divide their assets upon divorce
according to equitable distribution, then equitable distribution constitutes a bind-
ing minbag—even if it is at odds with how Jewish law would normally distribute
marital property# According to this approach, wherever equitable distribution
rises to the level of a minbag, a beit din should divide marital property according to
the principles of equitable distribution and not according to the internal provi-

sions of Jewish marital law (even ha-ezer).#

47 For an overview, see Pitchei Choshen Yerushah ve-Ishut, chapter 8.
48 See Rabbi Mordechai Willig, “Equitable Distribution and the Enforceability of Choice of
Law Clauses in Beit Din”, Journal of the Beth Din of America 3:

“the common custom is... binding on parties who implicitly adopt it, and a best din must honor
the common custom by dividing the couple’s marital property in accordance with the principles
of equitable distribution.”

See also Rabbi Y .L. Graubart, Chavalim Bene’imah Vol. 5, Even ha-Ezer 34. R. Graubart argues
that within jurisdictions that treat marital property as joint property, Jewish law should recog-
nize that property as jointly owned by the couple, based on minbag:
71 9 DRT VT PRIV W amnw on 931 HYan w112 MW pRm awKR? W ahwnng 1T OCvY T TR AR IR
T TAIOY LKD) WD C1InT MVT WO RMYART RITH TIV AT PRI LM MEMW 77 70,1802 2Mn X0
19 0O 907 AT 1OV, . PIRW RITT ... DT RIWI RIT IRD RNIDIAT RITW .10 0°D 11 2
See also Rabbi Chaim Jachter, “Beit Din, Marital Finances in Light of Contemporary Arrange-
ments,” Grey Matter I11.
49 For further examples of custom modifying the halakhic rules of marital property, see Rif
Yevamot 22a (Alfasi), who rules that the husband’s responsibility for the wife’s nichsei tzon
barzel (i.e., the documented assets the wife brings into the marriage) is determined by minhag,
not by the talmudic rule:
IR 92 597 KDY o311 RDT 1107 20T MNP AWAR2 RNWA 2¥2% 799 11020007 KD 000 RONAT RI1PTT 23 DY a8 R
RATIA D199 RIR 2 KD 79907 7°9Y 1792 9apnT X RATIAT ROVTIXR 779V 117 2021 9112 XY 20217 3pnT
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5. Maharshakh and R. Akiva Eger on Adjudicating in Accordance with the
Customs of Merchants

An additional dimension of minbag ba-sochrim emerges from a decision of
Mabharshakh (d. 1601) regarding a dispute in the sixteenth century between two
Venetian Jewish merchants. The core of the dispute was whether litigation over
a business deal between the two parties was to be adjudicated according to the
internal provisions of choshen mishpat or according to the commercial practices of
Venetian merchants.

The plaintiff wanted to compel the defendant to adjudication that would be
governed by the practices and norms of Venetian merchants. The plaintiff argued
that adjudicating in this manner was itself the minbag ha-sochrim of the Jewish mer-
chants in Venice. The defendant countered that the adjudication should be gov-
erned by the internal provisions of din Torah.°

The dispute was sent to Maharshakh who ruled (Teshuvot 2:229) in favor of the
plaintiff. Maharshakh reasons, based on the principle of situmta, that the parties
are bound by the customs of the place where they did business, and he argues that
minbag ha-sochrim includes the entire set of substantive principles and rules of deci-
sion that will determine the outcome of the adjudication.s

Maharshakh further observes that the business deal in question would have
been incoherent if interpreted according to Jewish law. Had the parties intended
to be bound by the internal provisions of choshen mishpat, their actions were ir-
rational and irresponsible—their actions, under Jewish law; offered them no means
to protect their investment—"as if they were putting their money on the antlers of
a deer and sending it off.”* Thus, Maharshakh concludes that it would be wrong
to allow the defendant to compel adjudication according to din Torah when the

50 Responsa Maharshakh 2:229:

POV % 7 ,ARCXOIY 3200 DA MW 20N P72 TAYY 1207 00X, NIYRwS 121X PWIY 192 w9 901
WY OR 2 LY PR 91 XOW T2 DY 1207 1907w 19 R0 IRR AW T TI0 VAR QY Y€1 OTPaR 1R wvw
I¥°AN7 DPn 793 77INA 0D DY MW Y am w9 APR onY

51 Ibid:
;RO 2737 0D DY 0°M0T PTA NTY NWARY 9197 12IRT WA D212 X7 RNDAT ROWIPT AR 1OW 110VR 1D
N1 RWA 2101V 91 MAINOM NP 2I7IV2T Y177 1277W VAR ,MAwS ave T AI%I1] ...pova aw awviw 11
27D RDD 27 IMRT KD 721 AT 17 POV L3711 DNDA 19PORY ,OT°ATIA MR NIYR 117 w0 ,0pova 0vmon I
217 03P 2207 RINR2 RNA1O0 X [REY 7y 2°a] w1 mrR

52 Ibid:
1P 2 MY M3 ,AMN P72 2T 17 POV IR WA WKW MYTIRAT POV NI ORW T 1777 1277
.O7RY POV WY TR P KD P90 V91 T A DaR0 vaxn
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parties entered the deal-and the deal only made sense—assuming they would be
bound by the customs of Venetian merchants.”* Maharshakh’s ruling is cited ap-
provingly by R. Akiva Eger in his glosses to Choshen Mishpat.’

Maharshakh’s ruling is important because it extends the principle of minbag ha-
sochrim to include the whole body of procedural and substantive rules that will
govern adjudication.” Indeed, R. Akiva Eger’s formulation of Maharshakh’s ruling
suggests that a minbag ba-sochrim to adjudicate in front of a panel of (non-Jewish)
merchants with commercial expertise who will resolve the dispute according to
commercial norms, rather than adjudicating in front of a best din applying Jewish
law, is binding.5®

Whereas our previous examples focused on narrow applications, such as vali-
dating the transfer of property or the implied terms of an employment contract,
Maharshakh’s responsum provides for the entire adjudication to be conducted ac-

cording to mercantile custom.

53 Ibid:
9 RWH MPINIT 1A AW LTIN 1T PTY DRV 1970% ROW AW DIpRa NYAY OY N1 KW IR MRD
MYMRAT POV MR ORW V17> 77 12771 A9 IR JA0 OF 100 RWPW WARIW 19077 ,1001 RN povi Huan
T KD POD 2921 T 7197 23RN 22X IR 2V PNIWA 3T ,A7IN0 PTA OO 10 POV NN WIRW WKW
T2 R, 0PN MR ATIAT NI TAD Y MY POY W TOW DYTA SV F9Y°T 19 OXY .OAnY POV AW j2IR
190K ,AY°2NT QPR 303 ROR I RWAT DIPA AT DY 1T 211X PR RN 9377 IR 12 0w NR 2pnh XY
.72 937 10 npaw KL 9K
Maharshakh’s language implies that the rationale for relying on minbag ba-sochrim, at least in the
case before him, is one of fairness: It would be unfair to allow the defendant to wiggle out of a
partnership agreement that all parties assumed would be governed by minhag through asserting,
ex post facto, that it must be governed by din Torab. If this is correct, then at least one underlying
theme of minbag ha-sochrim is the halakhah’s desire to not frustrate the commercial expectations
of the parties when their expectations are consistent with universal practice.
54 R.Akiva Eger Choshen Mishpat 3:1:
X177 oW 2K 2192 ROX 1INA2 12 PRY IR “KI NT2 PPINA2 WIXW IR X vanIh ¥aIn 12 npnn Dy
N7 793 XYY MO 17 %03 UINTY AT W POy WYIW 0pnaT 1D Y 1T POV WY 0pna Mani
SNELORT RO K2 7277 D020 MR
55 This is implied by Maharshakh’s order to conduct the adjudication according to dinei ha-
sochrim. See also the formulation in the Pitchei Teshuvah (Choshen Mishpat 3:2):
QIPNAT 11 IV OY PI POV TWYIY DIPNA AT RIT TOW 290 S92 P 1OTATR 10 PRY IR TR
1IN 1799 R 29IMIST T 992 POTAAR AT WO POy Iwyw
56 R. Akiva Eger Choshen Mishpat 3:1:
X177 JOW 20K Y152 KPR TITNTY W PRY MR XY D72 TTINAD MXW MR R ¥anY vaIn Pa nponn by
N7 993 R M0 717 99 PITNAY AN WO POV WYL DIpHAT 11D AY PII POV AwYIY 21PN M
STIPBORT RO K°2M 71277 P0an A
See also Responsa Tzitz Eliezer 11:93. For further discussion about Jewish law’s position on ar-
bitration before non-Jewish arbitrators, see Rabbi Yaakov Feit, “The Prohibition Against Going
to Secular Courts,” Journal of the Beth Din of America 1, p. 41.
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Our final two examples will illustrate how minbag ha-sochrim can give halakhic

force to major commercial regulations like rent control and bankruptcy.
6. R. Moshe Feinstein on Rent Control

Jewish law has few restrictions on a landlord’s power to evict a tenant at the end
of a lease term or to increase the rent at the end of the term.”” By contrast, many
cities impose strict regulations on landlords, limiting their ability to raise rent and
evict tenants. From the perspective of Jewish law, are Jewish parties bound by hal-
akhal’s internal landlord-tenant laws or by the city’s regulations?

R. Moshe Feinstein (Iggerot Moshe Choshen Mishpat I, 72) rules that the par-
ties are bound by the city’s rent control regulations. R. Moshe declines to analyze
the issue through the lens of dina de-malkbuta dina, noting that the scope of dina de-
malkbuta—where and when it applies—is hotly contested.”® Instead, R. Moshe bases
his decision on the halakhic power of mznhag ba-sochrim, citing the precedents dis-
cussed above of the power of minhag to determine the terms of an employment
agreement and the content of a sale.

R. Moshe explains that when a landlord and tenant enter into a lease agreement,
they implicitly accept the background commercial rules and customs, even if the
custom originated outside of the Jewish community. Unless the parties had agreed
to be bound exclusively by Jewish law’s internal set of rules for landlord-tenant
relationships, they have implicitly accepted the rules and practices of the jurisdic-

tion and are bound by them.?

57 See Pitchei Choshen Sekhirut Chapter §:5 and note 10 therein, and Shulchan Arukh
Choshen Mishpat 312:8.
58 Iggerot Moshe Choshen Mishpat I, 72:
772 7127 79720 WO AN ROAAW AW WA DA 20w oYLR .. I9R DIV 21099 AWp RMIDAT R1T 73
211D 7Y °I0P% W 1297 SPIORY 12D 7 Y O9IR 27 AT Y AT 7P 1120 N1T°N0Y %019
59 Ibid:
X7 AR 0N 77N R0 9V A7 AWYW XX L. LADTAN MI002 PUIPNT 0007 19K 9w W1 NN RIT %Y vam
RNYTRT 27227 D3 RANDA NN P72 KIT 71 YA 20N 217 07w PR 071237 77 WY AXT X7 2070 04V
.RAND2 NI W1 PR AT

71N 9993 RIT M 292 70K P02 DYIAR 00T RIRW ARY 7207 9922 R A2 77700 21y R
IR WUW 21P02 AR MR PRY 21PN P RIAT DY V0 107 ©0 nIT yEwa) 777onn 19 50 0“anna won
207 07w 077237 DX ART WY 07 7 P12 PR 1991 MR XY 102 RIT XHN0IW a0 AT InR 791
AR RPND2 TINA PI2 NI LM YA 2w

52 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI ITAMAR ROSENSWEIG

7. Bankruptcy

Putting aside the special case of shemitah,* the internal provisions of Jewish law
do not allow for a debtor to declare bankruptcy to clear himself from financial li-
ability. Under Jewish law; an insolvent debtor—even if he has no assets to his name—
always remains liable to repay his debts.” In contrast, most western economies
provide bankruptcy protections for insolvent debtors, allowing them to declare
bankruptcy and become free from their past debt. Does Jewish law incorporate
these external bankruptcy provisions?

Some poskim write that even if dina de-malkbuta cannot recognize federal bank-

ruptcy laws,* minbag ha-sochrim can incorporate them wherever bankruptcy has

60 Under the rule of shemitat kesafim, the seventh year cancels debts. But note that shemitah
only cancels loans, not other forms of liabilities, and that shemitah can be avoided by pruzbul,
and that it depends on the biblical force of shemitah. See generally, Shulchan Arukh, Choshen
Mishpat 67.
61 See, e.g., Pitchei Choshen Halva’ah 2:26:
2T $11977) DWD 01 IR PIDY 12 PWIY 7 PRWI 17°OR
62 For the view that dina de-malkhuta cannot recognize bankruptcy laws, see Rabbi Breisch,
Responsa Chelkat Yaakov, Choshen Mishpat, no. 32:
211 R ,ORPMRI X URIPIND RIPIT 737 VWD 7K ORI MR 71 3737 ,RO1PKR MI772 11D
ROW 0IYONAI2 O3 NRT WRD VOWAT N2 ,mMPa 12 WO WD AR 72pR 2°°00n M hvann
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One of the more surprising claims in this responsum is the assertion that bankruptcy laws pro-
vide no benefit to society and therefore do not qualify for dina de-malkbuta:

512 DIPN IR 79912, 7°DTT 1R APTAN 212 NIPN Q1WR ART,TENTT T N1 000 R AX)
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Economists and legislators generally agree that bankruptcy laws benefit society. These benefits
include: incentivizing risk-taking that powers the economy, providing bankrupt individuals a
fresh start free from crushing debt, and coordinating collection rights amongst competing cred-
itors seeking to collect from an insolvent debtor.
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become standard commercial practice.” A responsum of Maharshakh offers us a
precedent from the 16" century for recognizing bankruptcy through minhag ha-so-
chrim. In Maharshakh’s case, an insolvent debtor owed money to several creditors.
In the interest of securing at least partial payment, most of the creditors collec-
tively agreed to compromise and to accept only partial payment for the money
they were owed. But one creditor held out, insisting that the debtor repay him
the entire amount he owed. In effect, most of the creditors agreed on a bank-
ruptcy rule: the debtor would use his remaining assets to pay back a portion of the
amount he owed to each creditor and he would be released from the remaining
liability—but the arrangement was being held up by one creditor who insisted on
receiving full payment.

Maharshakh ruled that the majority of creditors can compel the individual
hold-out-creditor to abide by the bankruptcy agreement reached by the major-
ity. Maharshakh reasons that because it is customary for creditors to reach such
bankruptcy settlements with insolvent debtors, the recalcitrant creditor is bound
by the minbag ha-sochrim.** It follows that in a society where bankruptcy practices

63 Pitchei Choshen Halva’ah, Chapter 2 note 63:
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64 Responsa Maharshakh 2:113; R. Akiva Eger Choshen Mishpat 12:13:
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are widespread, Jewish law would incorporate such provisions under the doctrine

of minhag ha-sochrim.%

IV. WHuAT COUNTS AS A VALID MINHAG?

The previous section surveyed several applications of minhag ha-sochrim where hal-
akhah incorporates commercial norms. As we shall see in this section, not every
commercial practice constitutes a valid zznhag. This section considers several cri-
teria raised by poskim that bear on whether a commercial practice constitutes a
binding minhag. The first consideration pertains to how prevalent and widespread
the practice is within a community. A second consideration raised by poskim is
whether the parties need to have knowledge of the custom when they do business
before they can be bound by it. Third, poskim consider whether a “foolish” or “silly”
commercial practice can be rejected as illegitimate. Fourth, does a practice need to

gain support from communal leaders for it to count as valid?
A. The “Common and Frequent” Standard

In section I, we noted that minhag ha-sochrim difters from dina de-malkbuta dina.
Whereas dina de-malkbuta is binding in virtue of it being the law, minbag ha-sochrim
is binding in virtue of it being a practice adopted and taken up by a community.
Thus, for minbag ha-sochrim to bind in any given case, the parties must be part of
a group (industry, community, etc.) that has taken up the relevant custom. How
widespread must the practice be for it to be considered taken up by a community?
The Shulchan Arukh adopts the standard that to rise to the level of 7znhag, a prac-
tice must be common (7Ow) and frequent (@y2 7277 7wYY). It is not sufficient that

the practice was performed on a couple of occasions.*

65 Would minhag ha-sochrim incorporate statutes of limitations? Jewish law does not impose
time limits after which a litigant is barred from bringing their claim. But most secularlaw
jurisdictions do. Pitchei Choshen (Halva’ah Chapter 2 note 72) suggests that even if dina de-
malkhuta dina cannot incorporate such laws, minhag ha-sochrim would:
IR W Wan XN (2 2o Do% 0w 0I17) 0707 AT 12Y ORW 117 ,MIW1 NI I MITTA 7102 0 1131
PEMATIRD MUAYTAY .77 12°0 77 2“WIAN DWW ... I 197 WD IR TN PPTAY 92N0M1 31N N’
DY APIN T W ,T0 AW 11D ,RMIDIAT RIMTA 12 PRY DR ARY 2°HYD 27 Qw2 X227 RNDOAT KT 9909
QW Y ,0°mI00 TR oy ‘73’?7 7120 AR 221,070 AN
66 Shulchan Arukh Choshen Mishpat 331:1:
P IR DYDY IR NAR QYD PI TWYIIPRY D27 72X ,0°AYD 7277 AWYN MW 127 XIR AN 1P 0K
AT
See also Terumat Ha-Deshen no. 342, who requires the custom to be “regular and widespread”:
LRI DWDY V12P M1IT YD 0030
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B. Must the Parties Have Knowledge of the Custom?

Some authorities hold that, in addition to being widespread, the custom must
be known to the parties when they enter into their business agreement.”” Other
authorities disagree. They counter that even when the parties are unaware of the
custom, they nevertheless do business assuming that the ordinary norms of com-

merce will apply—whatever those norms may be.®
C. “Improper” and “Foolish” Practices

Some poskim argue that even when a practice is widespread and frequent, it will
not gain halakhic validity if it is “improper” or “foolish”. For example, the Talmud
recognizes a concept of hezek rezyah, which requires the construction of a privacy
wall between neighbors.® Under this rule, a property owner can compel his neigh-
bor to bear half the costs of the wall. But what happens if the communal practice
is to not abide by halakhah’s privacy rules (bezek reiyah)—i.e., if the practice is to
not build a privacy wall? Can the property owner still compel his neighbor to pay
for half of the wall? Or does custom prevail?

Some authorities rule that such a practice is invalid because it is foolish or im-
proper.” Rashba, for example, explains that privacy regulations enshrine values
of modesty (rzeni’ut) that affect the spiritual status of the entire Jewish people.
Therefore, no community is authorized to waive bezek reZyab regulations. Such a

communal practice is invalid @b initio.”

See also Responsa Hacham Tzvi (no. 61) who suggests that the minhag needs to be practiced
regularly and daily. See Pitchei Choshen Sekhirut 7, n. 17:
.0 922 M¥AT 2T RIAW 2°9YID MWD 1O NIAY TN N1 DOV .. vawn... (RO 1A°0) Xon nwa
67 See Shakh Choshen Mishpat 42:36:
ST YTW TR RPIT 10T MWD vRwn
Rabbi Shlomo Daikhovsky, “Abrogation of Contract between Contractor and Tenant”, 7e-
bumin 4 (1983), 378 (Heb.).
68 See, e.g., Pitchei Choshen Sekhirut 7, n. 17:
OX 03w °D 7Y AR L..DOWY QPR NI TV RANDHW DIWA NI AR IR 27 TIARY ...N0MA 1T AN
TR0 DY P10 RANDAW DNWR 115,19 11IAR AT0T YT IR
See also Rabbi Ya‘akov Eli‘ezerov, “Abrogation of Contract between Contractor and Ten-
ant,” Tehumin 4 (1983), 369 (Heb.).
69 See Bava Batra 2a.
70  See Tosafot Bava Batra 2a, Rashba Bava Batra 2a.
71 Responsa Rashba, 2:268:
TTOPAN M PRY 711 1R RIT MY 273 MIM 0°N27 YW R 4098 992 TR KOW N1 OR 2«
My>1¥3 217172 X921 PRI 2w 7T P1197 ORW IR 9aR 170312 PI0D IR 12w DR 1007 RWI DTRW MR KIX
LRI ORI 10w PON0aY 2T
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Other poskim disagree and maintain that @ny custom within the realm of mon-
etary law (dinei mamonot) is valid, even if the custom is “improper” or “foolish”.”
They even hold that a communal custom to flout the Talmud’s privacy rules of
hezek re’yab is valid. In such a community, a neighbor will not be obligated to share

the costs of a privacy wall.”?
D. An Established Practice Recognized by Scholars

Some poskim impose a further limitation on the set of halakhically valid commer-
cial norms. Or Zarua’ suggests that a commercial custom is valid only if it was
accepted by the community’s scholars.” According to Or Zarua’, a commercial
custom that never received the endorsement of the community’s scholars is not
binding under Jewish law.

In theory, Or Zarua’s position might significantly limit zznbhag ha-sochrim. For it
is rare for a commercial practice to gain official approval or recognition by Jewish
law authorities. But Or Zarua’s position may be less limiting if it is satisfied by
the practice having gained the zacit or implicit approval of communal scholars. For
example, if rabbinic authorities have allowed their communities to adopt certain
commercial practices, such as entering into contracts about futures and intan-
gibles, declaring bankruptcy, or dividing their marital assets according to equitable
distribution, these practices have, in effect, gained tacit approval of communal
leaders.” Furthermore, later authorities seem to reject Or Zarua’s position.’

72 See, e.g., Or Zarua’ Bava Batra no. 2:
PYyhialyBniyt g hlalain) '[’3177,"7 LYY 1721010 PPRW A7 AR R1yT R
73 See Rabbenu Yonah Bava Batra 2a:
.NN12% MR P21 PR LRI PIT DY PTOPR PRY ,N12% ROW 0910 1MMw 21pn2
74 Or Zarua’ Bava Metzia 280:
Y ... DWPAT RN D BV YR AT RITW JIA01 1Y IR DAL LLNMMN 1T IR AT IR PINIT 19 1NamR
DAY ROV DPOW 03 KOR DR NI 1A ORI PRY AN DR PPN 2730 7977 90270 270 1KY
LT P0M 2R NN AT 24K ROR W17 370 TRY
75 It is also not clear whether this approval needs to come from rabbinic scholars or whether it
is sufficient to secure the approval of legal and political experts (e.g., lawyers, judges, politicians,
economists). If the purpose of securing such approval is to ensure that a practice is fair and to
the benefit of society, it may be sufficient to have the approval of legal and political experts.
See, for example, the requirement of securing the approval of an adam chashuv for communal
ordinances enacted by the townspeople (Bava Batra 9a). Ritva there (s.v. hanhu) explains that
the adam chashuv is required to ensure that the enactment is “appropriate” and “not to the
detriment of the town”. This explanation is consistent with Ritva’s characterization of the adam
chashuv as someone who is both wise and holds public office:
... DY 12 70977 12 PR MR WY ARDW *73... N ORIN DWW MWL MW 077 PR Y2 21WN Q7R RK
N2X7 %Y 0179 73R RITW DI T°R9N NN 7°2 NPRT RIT AT WA DTRT 24T 197 090 20
76 R. Moshe Feinstein (Iggerot Moshe Choshen Mishpat I:72) appears to explicitly reject it:
YT 2WIN 27 DAW A DI T NTIAW ART XPIT DOTI DY KD AX 0N 77N 00 D€V MINN JWYw €K
A3 792 RIND2 A7INT 1772 KT 9l
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To briefly summarize this section, not every commercial practice constitutes
a binding minbag ha-sochrim. The halakhic validity of a given commercial practice
may depend on a) whether it has achieved widespread support, b) the parties’
knowledge of the custom and their intent to be bound by it, ¢) the appropriateness
of the practice, and d) whether it has achieved the support of the community’s
scholars.

V. THE NorMATIVE Basis oF MINHAG HA-SOCHRIM

This section examines the legal and conceptual basis for halakhah’s incorporation
of minbag ha-sochrim. Sections A and B below develop and analyze two compet
ing grounds for minhag ha-sochrim. Section A examines the theory that minhag ba-
sochrim is grounded in the parties’ halakhic power to attach conditions and terms
(tena’im) to their private agreements. Section B develops an alternative theory that
grounds minbag ha-sochrim in the political power of a community to self-govern
through binding legislation (rusha’in benei ha-%r le-hasia al kitzatan).

A. Stipulations in Monetary-Civil Law (Tenai Shel Mamon)

Some poskim write that minbag ha-sochrim is based in the halakhic principle of &o/

tenai shel mammon kayam.” Under this principle, stipulations attached to a private

77 For the principle of kol tenai shel mammon kayam, see Bava Metzia 94a, Shulchan Arukh
Choshen Mishpat 296 and Even Ha-Ezer 38:5.
For an explicit statement of the idea that minbag ha-sochrim is grounded in tenai shel mammon, see
Responsa Maharashdam Choshen Mishpat 380:
RIN 922X ... AWITRI NN 1T 2NN 2OV TR IR DOPNCW P2 031D MW7 W1 enaw D27 7
T 12 DR 77IN2 222N D1RY CDYR OPIMOT DX MIRIPIT 27T 122V T Yun 1720 oY aTRT I
QYLMY *PYOY [N 3T RNVINRY 92757 2%%PN° 72 oT7Wow 1120 Ay InR TR 95w 54T T2 1T 190w KOK
DR D027 AT RO 1PVAY ... R2IP RNMIVPD KT RITT AWD KD 27 IR TWI PR PID 132 1R
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D7 RYT RANORY SDCYUN 12 TaynwIw an k- ﬂ“P’? QIR 297 7112 2K 27T RN2NOK M7 AV AR T23NWnT
TPIMOY YA AR RIW 717 022NN DINAY DRWA DWW DN D TIT 1PV ORY D manme RN 1T
.TIN Y9RD 9T 7ann ROW 0D DY ARy
And Responsa Chatam Sofer 2:314:
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See also the formulation of Responsa Rashba 6:254. For an overview of this approach, see Ron
Kleinman, Methods of Acquisition and Commercial Customs in Jewish Law (Ramat Gan, 2013) pp. 118-
124. See also the analysis of R. Yona Reiss, Kanfei Yonab, pp. 37-42, which suggests that minbag

ba-sochrim is grounded in the principle of kol tenai shel mammon.

58 THE JOURNAL OF THE BETH DIN OF AMERICA



RABBI ITAMAR ROSENSWEIG

agreement within monetary-civil law are generally binding, even if the stipulation
runs contrary to the internal provisions of halakhah. For example, the liability
rules of a bailee (shomer) are specified with great precision in Jewish law. Yet a bail-
or and bailee are free to stipulate and agree upon liability rules that run counter to
the internal ones specified by Jewish law.”

According to this view, the halakhic basis for minhag ha-sochrim is that parties to
a financial agreement can explicitly stipulate a wide array of provisions (tenaim)
that would override the default rules of choshen mishpat and mimic commercial
practices like rent control, bankruptcy, equitable distribution, etc. This is the idea
of kol tenai shel mamon kayam.

Minbag ba-sochrim simply extends this power to the realm of the implicit.
Wherever there are prevailing commercial norms, the parties need not stipulate
and agree to these provisions explicitly because they have zmplicitly adopted them
by doing business within this commercial context. By entering into an agreement
under these background conditions, it is as 7f the parties had explicitly adopted
those provisions.”

Grounding minhag ha-sochrim in the principle of tenai shel mammon explains how
some commercial practices can become incorporated as implied terms in pri-
vate agreements. It can explain, for instance, how the creditor is deemed to have
agreed not to pursue the debt if the borrower has become bankrupt and why the
landlord is deemed to have agreed to not raise the rent over a certain amount after
the lease term.

But tenai shel mammon may fall short as an explanation for minhag ha-sochrim.
Consider the fact that mznbag ha-sochrim can generate novel forms of conveyance:
It can generate new forms of kinyanim (i.e., situmta), and according to many au-
thorities, it can validate transactions in futures and intangibles that would other
wise not be valid in Jewish law:* Now it’s doubtful that two parties can originate

78  See Bava Metzia 94a and Shulchan Arukh Choshen Mishpat 296. For the example of a
stipulation to restructure a husband’s financial obligations to his wife, see Ketubot 56a and Even
Ha-Ezer 38:5.
79  See the formulation in Responsa Rashba 6:254:
QN0 W RWIT DR OXIN 71D MWYDY MINT? INTIW 202w A7 5¥ %2R P00 ININ PNRIAW 927 95 72Wwn
RUI ORIV DW AT TEY OND RWIT 2OW 0212 K72 0D OR 0772 PR
See also Iggerot Moshe Choshen Mishpat I:72:
RITW N7 R KRN0 QYL 37307 MR 12297 A0 WOw QPR3 .. .XPNDA NI 2WNI 1Y MINT XNYIRT
Biyhtatyis]
80  See the discussions in Sections IT and III above.
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a new form of kinyan by private agreement.® Nor can a private agreement between
themselves make binding a contract in futures or intangibles. Thus, minbhag bha-
sochrim appears to be different from the concept of an implied stipulation (fena:) in
a private agreement. The latter is not strong enough to explain the former.

There is another reason to disentangle minhag ha-sochrim from the concept of
implied conditions to private agreements. If minbag ha-sochrim works because
it is an implied stipulation within a private agreement, it stands to reason that
minbag ba-sochrim is limited to business relationships that arise by agreement—by
contract. For where there is no agreement, there cannot be implied terms of the
agreement. Thus, without an agreement or a contractual relationship, there is no
basis to apply minhag ba-sochrim as an implied term. Yet, as we shall see below; some
poskim apply minbag ha-sochrim to cases where no antecedent agreement exists be-
tween the parties.

These two considerations suggest that the conceptual and legal basis for minhag
ha-sochrim may lie elsewhere.*

B. DPractices of the Townspeople as Equivalent to Takanah Legislation

A different basis for minbag ba-sochrim is suggested by commentators who ground
minbag ba-sochrim in the halakhic power of townspeople to legislate and enact
binding takanot for monetary matters. The core idea of this approach is that a
widespread practice of the townspeople can achieve halakhic status equivalent to
a takanah (legally binding rabbinic enactment). This interpretation of minbag ha-
sochrim emerges from combining two well-established halakhic principles: (a) most
fundamentally, the principle (Bava Batra 8b) that the townspeople are halakhically
empowered to legislate binding zzkanot in the realm of monetary matters (rusha’in
benei ba-ir le-hasia al kitzatan), and (b) the principle (Bava Metzia 104a-b) that a
widespread commercial practice amongst the townspeople should be treated as
if it was enacted through formal legislation (darshinan lashon hedyot). Combining
these two principles, we can conclude that a widespread commercial practice

81  See, e.g., Ramban Kiddushin 25b:
0°1om 1101 XOW ,0A1P AR, AP 77700 PRY K102 IR 72°W2 71217 127 77°0102 71P AR 12 WD 9N
.0°0mb MIRIPAT T
82  Another reason to disentangle minhag ha-sochrim from tenai shel mammon is that the
latter principle is introduced in the Mishnah as a dispute between the Tana’im. See Ketubot
56a and Bava Metzia 94a. Yet there is no indication that anyone disputes the normative force of
minhag ha-sochrim. This suggests that two concepts may be distinct from each other.
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within a community can achieve the halakhic force of a takanab. Let us examine

these two principles, in turn.
1. The Power of the Townspeople to Legislate (Bava Batra 8b)

The Talmud in Bava Batra (8b) and the Tosefta in Bava Metzia (Ch. 11) establish the
halakhic power of the townspeople to enact binding legislation for monetary mat-
ters within their jurisdiction—even where the substance of their legislation diverg-
es from the internal provisions of Jewish monetary law. Further, the townspeople
are authorized to impose sanctions and penalties on members of the community
who violate their enactments.

The Talmud and Tosefta offer several examples of binding communal legislation.
The townspeople can enact legislation regulating the price of commodities and
wages.” They can declare social ownership over goods that enter the city* They
can mandate insurance policies whereby each member of the town would be ob-
ligated to pay a premium to insure mercantile vessels and other means of private
transportation.¥ They can impose fines and penalties on the owners of animals
that trespass through fields and vineyards. * And they can regulate business and
store hours to ensure fair competition and to distribute consumers between the
different establishments.®

What is the basis for the townspeople’s legislative power? Commentators ex-
plain that the townspeople themselves constitute a type of beit din with original

legislative authority over the monetary affairs of their jurisdiction.® Accordingly,

83 Bava Batra 8b:
.D9¥1D 1OW 931 ,2WW 931 MTAT Y NINTY Y 013 PRI
84 Tosefta Bava Metzia 11:24:
2 POMIW 191D R 1YY RIW 1P 93 M7 PYINT PRI PRY
85 Tosefta Bava Metzia 11:25-26:
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.NINX 72900
86 Tosefta Bava Metzia 11:23:
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87 Tosefta Bava Metzia 11:25:
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And see Ramban Bava Batra 9a:
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88  See the next note. Ritva (Bava Batra 8a) explicitly connects the power of the townspeople
to enact such legislation with the power of a beit din to reassign and redefine property rights:
IR MP0OW W93, AT RTAWA 9P 1IARTI 077727 M2 ) DY 01 NNY WD L1391 MR DY 30007
.09 DWHOWY X127 RY WK 921 20270 PDT 72 PRI @MY, YT R IR 13001 X L7710
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the majority of the townspeople are halakhically authorized to enact monetary
law takanot over their town.® It follows, then, that if a community were to enact
legislation about bankruptcy, rent control, equitable distribution of marital prop-
erty, what counts as a means of conveyance, etc., those laws would become binding
as valid communal zzkanot. But because these commercial practices are usually
not legislated formally by the Jewish townspeople of a given community, the cru-
cial question is whether these practices can rise to the level of a twkanah without

89 See Responsa Rashba 1:729
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ORI 997 M
Responsa Rashba 5:126:
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Note that Rivash explicitly sources the sovereign legislative authority of the townspeople and
their status as a best din over the community’s monetary affairs in the the talmudic passage in
Bava Batra 8b.
For other examples, see Responsa Maharashdam Choshen Mishpat 447:
DITAT 792 997 AT 127D 2OV D7IPRY WIRA RIT 2R SWRI IR DR 2WWW 5 %D KT WD 127
Responsa Rashbash 566:
.72 122 RMAXT RAD 2°9R)... 07w 232 72 170 29Ap DY Maxa PN
Responsa Yachin u-Bo’az 2:20:
oMY WO WIN 2°7 277 273977 YWD NRPNN 127N 2977 WRY 7777 1NY DT 72 X0 W 2730 O 1N 2a9pa
PINMNTI] 2D”P TANIR (77 1 ¥7°2) NIR WK 220 ¥ HANNN Y2 WY WwH TN wh wa N 9w 1700y
Y9 PORINT ... IRXON DT AT WAR2M WK 7D VW 1920R°7 21 w1901 277 DRI 19m0p . L. IER YO
WIXAM 7210 O7°1 277 YW WIN 2270 30 10 21w 197970 Y] ARTD...
DR 93 DY ROWIT 1193 DT DY AN AOW AT Muw N 742 PN
Note that, like Rivash, the Yachin u-Bo’az sources the townspeople’s power to legislate and their
status as a ezt din in Bava Batra 8b.
See also Chazon Ish Bava Batra 5:4 s.v. Tosafot:
.7 P2 1122 237 NN D20 2197 L. AT NR 02397 R
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having been formally enacted by the legislative assembly of Jewish townspeople.®®
This depends on the principle of darshinan lashon hedyot, which is the topic of the
next section.

2. Granting Statutory Effect to Common Practice: Darshinan Lashon Hedyot
(Bava Metzia 104)

The Talmud in Bava Metzia (104a) introduces the principle of darshinan lashon
hedyot (which roughly translates to: “interpreting the language of commoners”).
This principle requires batei din to give legal force to the prevalent business prac-
tices of the common people. To get better traction on the principle, let’s consider
the Talmud’s examples of darshinan lashon bedyot.

In one example, the Talmud discusses sharecropping arrangements wherein the
landlord grants a tenant the right to use and cultivate his land in exchange for a
percentage of the crop yield. In such a relationship, the landlord incurs the risk of
the tenant leaving the land fallow (resulting in no compensation for the landlord).
To protect against this risk, it was common practice to include a provision requir-
ing the tenant, should he leave the field fallow, to compensate the landlord “as if
the field produced a full yield”.” The Talmud proceeds to explain that even if the
landlord forgot to include such a provision, the principle of darshinan lashon bedyot
entitles the landlord to receive such compensation as if the provision was explic-
itly incorporated into the agreement.?”* Darshinan lashon bedyot gives legal recogni-
tion to prevalent communal practices.

A second talmudic example of darshinan lashon bedyot relates to marriage agree-
ments. A Jewish marriage consists of two stages: legal acquisition (kiddushin) and
chuppah (nisu’in). In talmudic times the two stages occurred twelve months apart.
The kiddushin, which is performed first, prohibits the wife to other men. The

90 It’s an interesting question whether participation in general elections (not exclusive to
the Jewish community) to appoint representatives, who then enact legislation, would count as
a type of communal self-legislation under the halakhic principle of rasha’in benei ha-’ir le-ha-
si’a al kitzatan (Bava Batra 8b). If yes, it might be argued that as long as sufficient members of
the Jewish community participate in elections, then ordinary legislation (e.g., Congress, state
legislatures, city councils) may carry with it the halakhic force of Bava Batra 8b.
91 Bava Metzia 104a:
X202 OYWR TAVR K91 IR OX IR TR "2 L,XINT ;UYT '[W/b WMT 73°0 R 027
92 See Tosafot Bava Metzia 104a:
12982 203 X2 129981 WNT 7377 12M122.123715 MVTT XX 21022 2°297 11PN ROW MNWw? 0110 Db w7 70
.2Nn21
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Talmud relates that it was common practice in Alexandria to condition the legal
effect of kiddushin on the later occurrence of chuppah. This way, the kiddushin
(and therefore the prohibition to other men) did not go into effect until chuppab
occurred twelve months later. Thus, if the wife were to start a relationship with
another man before the chuppab, she would not be considered adulterous.

Based on darshinan lashon bhedyot, Hillel Ha-Zaken ruled that if an Alexandrian
woman were to get married without explicitly stipulating such a condition, the zd-
dushin is nevertheless contingent on the chuppah, consistent with communal prac-
tice. The Talmud relates that Hillel actually exonerated, based on darshinan lashon
hedyot, Alexandrian women who had started relationships with other men prior to
their chuppah. Hillel also ruled that the children born from these unions were not
mamzerim. He reasoned that their kzddushin were contingent on the occurrence of
chuppah, even though the kiddushin of the women in question did not contain such
a stipulation.”” Darshinan lashon hedyot gives legal effect to communal practices,
even when the individual parties did not explicitly opt into it.

‘What legal or philosophical principle underlies darshinan lashon bedyot: Why are
the parties bound by a common practice if they did not opt into it? Commentators
explain that darshinan lashon bedyot enshrines the idea that a widespread commu-
nal practice (minhag) can be halakhically equivalent to a binding rabbinic enact-
ment (¢akanab/ tenai beit din).>* The logic of this idea is straightforward. As we saw
in the last section, the townspeople are authorized to formally enact communal

takanot to regulate commerce (rasha’in benei ba-7r le-has’ia al kitzatan). The principle

93 Bava Metzia 104a:
O°IMR TRA 719ITY 00210 VWA AN DR PWIRA P RITI0NINR CWIR (XAINT ;01T NWD WNT 707 P 900
NN 12 X377 .02AR N2IND 77 IR IR 99 0 AR .0 03712 MWD 201 WP LT aMK 2200Im
DO DI WY RDY,IN1RY 07 17 19IMY 0I2NWIY 2 INOW REAT IR
See also Ramban Bava Metzia 104a:
2N21 XYW DCURW...OPD DY 1T POV MUTTI A3 TWW AW P 0PI WY WNMT OTNKRT RIT XD XN
FIRT RDW M DR TPTT D0M D2pn 19 NYT DY Dapnn 99110 PUIY 09191 LW ATIn RIM 2RI T 2N01W 03
wsn MR NN
94 Responsa Rashba 3:433:
1PN XY OXW ARI D707 DUPNW *92 1A%YR MUTTT DAY NI 1Y 1123 01T WY D701 RPN
D791 IPNW MNP NAPND 47 ... Rd0ma
Ramban Bava Metzia 104a:
°D HY ARY 07O 9D DY NI 1IRD 2D DY 1T IRV MLV TN AT AWW AW PO 0PI NWY WNT 0K XA
M7 2NDIW 3 2N K7W DEYRW T2 RIND 2732 IR WY 7397 ,0797 °D DY XDW 19 2107 193717 13w
SRINIT WII RN 01T PWD WATT °37 237...93p1 19 NYT 9V Hapna 91 19 PRIy 02101 W A7 R ORI
a1 Tl
See also Chokhmat Sholomo Bava Metzia 104a:
1277 RNIPNI M7 12K 2N2°A7 AT RINR2 L..MNwY 210
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of darshinan lashon hedyot extends this idea ever so slightly. It states that when a
practice has taken hold in a community and has gained widespread support, it is
as if the community has formally enacted it. After all, the significance of a formal
enactment (takanab/ rasha’in benei ha'ir) is just that it reflects the community’s col-
lective preference to adopt a certain ordinance or rule of conduct. Therefore, if
the community has adopted a practice through its actual conduct—if that practice
has gained widespread support—the practice has effectively been legislated by the
community. So there is no fundamental difference between a takanab formally en-
acted by a community and a m/nhag that a community has adopted through its
ongoing practice.”

This provides us with our second basis for minbag ha-sochrim: Minbag ha-sochrim
is binding because a widespread commercial practice has the force of a commu-
nally legislated ordinance (tekanah).*® Locating minbag ha-sochrim in the power of
the townspeople to legislate twkanot for monetary matters explains some of the
teatures of minhag ha-sochrim that could not be explained by the view that located
it in tena’im (i.e., tenai shel mammon: attaching conditions to private agreements).
A communally legislated takanah can validate novel methods of conveyance (kzn-
yanim) as well as transfers in intangibles and futures. Moreover, a communally en-
acted takanah can impose commercial norms on the parties even when they lack a
contractual relationship. This explains the position of Rashba and other authori-
ties who apply minhag ba-sochrim to cases where no antecedent agreement exists
between the parties. The view that locates minbag ha-sochrim in the power of par-
ties to attach terms to their private agreements (tenas shel mammon) cannot explain
this phenomenon. The next section discusses Rashba’s ruling and its consequences
for determining the scope of minbag ha-sochrim.

95 By analogy, compare Bruce Akerman’s two tracks of constitutional lawmaking. One
through formal, legislative procedures for amendment, which is carried out by elected officials.
The other through “higher lawmaking” through the popular actions of the sovereign citizens.
See Bruce Ackerman, We The People. Alternatively, consider the nature of the common law
itself as law based on customary practice.
96  See also Chazon Ish Bava Batra §:4 s.v. Tosafot:

T N2 1133 )7 M2°XT NPO0IW 2107 L. AT R DO917T KA.
See also Pitchei Choshen Shutfin 1:14 n. 31, citing Chatam Sofer (Responsa Choshen Mishpat 91)
that minbag ba-sochrim has the legal effect of a community that stipulated an ordinance.
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VI. DisrUTES ARISING FROM NON-CONTRACTUAL RELATIONSHIPS

The previous section outlined two different bases for minbhag ha-sochrim. The first
conceptualizes minbag ha-sochrim as tenai shel mammon, an implied condition or
term attached to a private agreement between two parties. The second conceptu-
alizes minbag ba-sochrim as a type of communal tzkanab.

The clearest practical difference between the two theories is whether minbag
ba-sochrim extends beyond contractual relationships. If minbhag ba-sochrim is a term/
condition in a private agreement, then it is limited to relationships governed by an
agreement between the parties. For example, minbag ha-sochrim would apply to a
partnership, an employment relationship, the sale of goods and services, and simi-
lar relationships governed by an initial agreement or meeting of minds between
the parties. But it would not extend to claims that arise outside of contractual
relationships .

If, however, minbag ha-sochrim is grounded in darshinan lashon hedyot and concep-
tualized as equivalent to a communal twkanah, then minhag ha-sochrim should apply
outside the domain of contracts as well. It should affect, for example, torts cases
and claims of unjust enrichment, wherever those norms have achieved widespread
support within the Jewish community.

Indeed, Rashba applies minhag ba-sochrim to resolve a dispute that involved no
prior agreement or contract between the parties. In Rashba’s case, the plaintiff re-
ferred his friends to the defendant’s store, where they then purchased goods. The
plaintiff claimed that he was entitled to a referral fee from the store owner, on the
theory that it was “the custom and practice of shopkeepers to pay a referral fee to
anyone who brought customers to their shop.” The defendant countered that he was
not obligated to pay because he never agreed to pay it and never hired the plaintiff.”

Rashba rules in favor of the plaintiff. He cites the custom and practice of shop-
keepers and explains that under the principle of darshinan lashon hedyot, a wide-

spread minhag is binding regardless of whether the person opted into it.”® Crucially

97 Responsa Rashba 4:125:
MW 732 17 3070 YAY DX TAIRT VAN L0773 1127 1P WA D ImMan© PATIR 02010 X7 120 NORY
ARY 3172 17 7307 K9W 957 01992 271 WKW DAY 2OWT .M 21PN 22217 0w 109D NN Hya ATin 1w
SN Y PIT NI PV R 0D 9y

98 Ibid:

19 YT SYW WP 1AN0 MIMY 1P X02AW 93 722 DA P9V MW 9OW YN 120 aY 17 7N
XIND R 77 DN0 0°2777 DA AW 77 0°727 991 PR 1AW 717 12 X0an) .M 22 NIRYHA AT povnn
(XY T19D) 9apnn P92 PIONAA T 0TI WY NPT 000 NP 19X RYPD .w0n
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Rashba’s case involves no prior agreement between the plaintiff and defendant.
There was no antecedent agreement between the parties through which they im-
plicitly incorporated the custom and practice of shopkeepers as a term. The fact
that Rashba rules on the basis of minhag ha-sochrim suggests that he conceptualizes
minbag ba-sochrim as a communal ordinance—takanah or tenai beit din—and not as
a term or condition embedded within a private agreement between two parties.
This suggests that minbag ha-sochrim may apply to tort cases as well. Consider
an automobile accident between two Jewish parties. Should that dispute be gov-
erned by the internal tort principles of choshen mishpat or by the tort principles of
the jurisdiction? According to Rashba’s ruling, and the theory that conceptualizes
minbag ba-sochrim as equivalent to a communal takanah, it seems that if the tort
principles of the jurisdiction have gained widespread support within the relevant
Jewish community, then those principles may be relevant to deciding the dispute.
To be sure, the Tosefta’s discussion of the townspeople’s power to enact com-
munal ordinances (rasha’in benei ha-ir le-hasia al kitzatan) includes examples of tort

legislation.”

99  See, for example, the Tosefta’s case of the townspeople holding a cattle owner liable if his
cow trespasses across vineyards (Bava Metzia 11:23):
279170 N1 R @37 12 100D YN 0
Mabharik (Responsa no. 8) was asked whether a communal minbag to disregard the first born’s
halakhic right to a double inheritance can be enforced:
PR LW M2 NNWAD RO PIR2 1373 0071 71977 D021 A7 93 1R 71027 12 DY YOPOIY AXIW TR
290 Ph
Maharik attacks the minhag on the ground that such a custom is improper and foolish and that it
never gained the support of communal leaders (see the discussion above in section iv). If minbag
ba-sochrim is grounded in an implicit condition attached to a private agreement, there would be
no basis to even entertain modifications to the laws of inheritance, since inheritance does not
depend on any agreement. The rules of inheritance govern automatically. Thus, to the extent
that customs governing inheritance can even be a candidate for minhag ha-sochrim, minbag ha-
sochrim must be grounded in the political powers of a community to legislate rather than in the
power of individuals to attach conditions to their private agreements.
Another important difference between the theory that grounds minbag ba-sochrim in tenai shel
mammon and the one that grounds it in rzsha’in benei ha-7r is whether we would require the par-
ties to know the custom before they can be bound by it (see the discussion above in section iv).
If minbag ha-sochrim is grounded in communal legislation, then there is no reason to require the
parties to have knowledge of the practice, since ordinances are binding whether or not a particu-
lar constituent is aware of it (see, e.g., Ramban’s Mishpat Ha-Cherem). But if minhag ha-sochrim
is grounded in conditions attached to private agreements, it seems at least reasonable that the
parties would have to know what conditions are implicitly attached to the agreement.
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VII. MinHAG HA-SOCHRIM As A PRINCIPLE OF JEwWIsH Law

By this point, it should be clear that minhag ha-sochrim is a firmly entrenched prin-
ciple of Jewish law. It appears explicitly in the Mishnah and Talmud, and it im-
plicitly underlies several rulings throughout the Talmud.”® Furthermore, 7:nhag
ha-sochrim is consistently embraced by poskim throughout the ages who apply it
to a wide range of cases.”” Thus, when a best din decides a case based on minbag
ha-sochrim, that decision is just as much a decision grounded in Torah law as one
that appeals to other choshen mishpat principles such as chazakah, migo, and shevui.
Put differently, minbag ha-sochrim is itself a provision of choshen mishpat, since it is
Jewish law that provides for the incorporation of commercial customs, in the same
way that it provides for chazakah, migo, and shevuia. Thus, a beit din that fails to ap-
ply minbag ba-sochrim where it properly governs acts contrary to Jewish law. Such
a beit din has erred by failing to apply the proper provision of choshen mishpat (i.e.,
minbag ha-sochrim) to the case.

Some readers might find it strange that Jewish law should be so amenable to
incorporating commercial norms that displace the internal provisions of Jewish
law. Bear in mind, however, that this concern is not unique to m:nbag ha-sochrim.
As we saw; it is accepted halakhic doctrine that the townspeople are empowered
to enact legislation in monetary matters that run contrary to the internal provi-
sions of Jewish law."** This parallels the rabbinic authority to enact tzkanot through
hefker beit din that displace other internal provisions of Jewish law.3 It is also well-
established that private parties can stipulate contrary to the internal provisions of

Jewish law in their monetary agreements.”*

100 See section II and section V, above.

101 See section I11, above.

102 Bava Batra 8b. See the discussion above, section v(b).

103 See, e.g., Yevamot 89b, Gittin 36b. For some examples where hefker beit din modifies the
internal rules of Jewish monetary law, see Encyclopedia Talmudit, “hefker beit din”.

104 See section v(a), above.

105 This is one of the important differences between dina de-malkhuta and minhag ha-so-
chrim. Dina de-malkhuta is binding because it’s the law, regardless of whether the particular
law has been taken up by the Jewish community. This may explain why halakhah is far more
reluctant to incorporate dina de-malkhuta than minhag ha-sochrim. See above Section I. If dina
de-malkhuta were always binding as a matter of Jewish law, it might threaten the integrity of the
internal principles of choshen mishpat, since they would always be displaced by the law of the
jurisdiction. By contrast, minhag ha-sochrim is only binding when the Jewish community has
actively embraced a given practice.
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Some might object that if external commercial norms can displace the internal
provisions of choshen mishpat, then there is hardly any room left for the “normal”
halakhic provisions of choshen mishpat to apply. One response to this objection is
that commercial norms do not automatically displace the provisions of Jewish law.
Commercial norms are binding through minbhag ha-sochrim only where the Jewish
community has already adopted those practices.” So the set of norms that could
displace the internal provisions of choshen mishpat is always limited to those that
have been taken up by the Jewish community. Moreover, as we saw earlier, mznbag
ha-sochrim may be limited in scope, based on several considerations, including: the
propriety of the practice, whether the practice has gained the approval of com-
munal scholars, and the parties’ knowledge of the practice.

It is sometimes objected that it is difficult to make sense of the prohibition
against litigating in non-Jewish courts if a est din would anyway decide the case
according to commercial norms. There are two responses to this objection. First,
whether and to what extent minbag ha-sochrim should govern a given case is itself a
determination of Jewish law that can only be decided by a Jewish court. Sometimes
minhag ha-sochrim is not at all relevant to a case, and sometimes it is relevant to only
part of the case. But even where the entire case may turn on minbhag ba-sochrim,
that conclusion can only be reached by a beit din applying Jewish law to determine
that in fact minbag ha-sochrim halakhically governs the case at bar.*¢

This distinction is implicit in the responsum of Rashba discussed above, section II11(3), regard-
ing spousal inheritance. A careful reading of the responsum (6:254) suggests that Rashba affirms
the wife’s father’s first claim based on the practice of the community in Perpignan (to override
spousal inheritance) but rejects his second claim based on dina de-malkbuta (to override a fa-
ther’s right to inherit his daughter). Regarding the latter claim based on dina de-malkbuta, Rashba
writes:
MM 927 227 122 NPT 202 12 MR ORI LRI TIIN A3I0 RMODAT RIT 2R IMAY M7 712 7000 22
IR 227 12 M2 WTIPAT WP 1907 1Y 7Y In7W ANT 2107 93 9w 99521 .0°137 av N2 wem
PRIV 2 DRI 7970 K 72°70 07127 907177 N°22 MRXI?0 MNA 077 1127 0137 2277 O7°12 DR 1Th2° "WR 27 K121
P DY ATINA AN ROW 1T
This factual distinction between the two claims in the responsum is supported by the language
of the inquiry. The father’s first claim is based on the community’s practice to adopt the non-
Jewish law:
239 5730577 Y9IRD QW TWR RWIIT 72 O 2IMAT 21972 29597 2 pTY» oW 10
The second claim is based on dina de-malkbuta dina, even though the community never adopted
1t:
aR7T 78712 WOV R RPW YIT AT TN T DW 25w 10N PR ToRmY 1YI0 N2 012 2R DWW
LRI RMIZHAT RITY DR WD
106  And, of course, even where minhag ha-sochrim governs the substantive matter of the
case, it may not govern the procedural issues of the case.
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Second, the prohibition against litigating in non-Jewish courts appears to be
less about the outcome of a case and more about the impropriety of Jewish par-
ties subjecting themselves to the Jlega/ authority of non-Jewish courts—that is, to a
legal authority distinct from the Torah.””? When parties litigate in est din they are
subjecting themselves to the legal authority of the Torah. The dayanim then deter-
mine, as a matter of Jewish law, the extent to which fewish law would incorporate
the relevant commercial practices in light of the facts before them. If the dayanim
determine that minbag ha-sochrim is relevant, they apply it as a provision internal to
Jewish law. Thus, minbag ha-sochrim does not run afoul of the prohibition against
litigating in non-Jewish courts.

Halakhah’s incorporation of commercial practices through minbag ba-sochrim
may point to some broader themes of Jewish commercial law. On one level, it may
reflect the principle that law should generally not upend the parties’ legitimate
expectations. If the parties organized their business dealings according to norms
that enjoy widespread support, then, to the extent possible, the law should uphold
the parties’ expectations—even when they diverge from Jewish law’s internal pro-
visions. Here minhag ba-sochrim can be understood as an equitable principle that
protects the legitimate commercial expectations of the parties.”®

On a second level, minbag ba-sochrim may reflect halakhah’s recognition that
commerce often takes place in a marketplace that cuts across different norma-
tive communities. People from different legal jurisdictions do business with each

other: Sephardim do business with Ashkenazim, Jews do business with non-Jews. If

107 For an overview of the prohibition against litigating in secular court, see Rabbi Yaacov
Feit, “The Prohibition Against Going to Secular Court”, Journal of the Beth Din of America 1,
PP- 30 - 47. For the idea that the prohibition is more about submission to foreign legal author
ity rather than the substantive outcome of the case, consider the fact that the prohibition
applies even when the outcome will be the same. See Rambam Sanhedrin 26:7, Shulchan Arukh
Choshen Mishpat 26:1. There are several other indications that support this thesis, which I
will develop in a forthcoming article.
See also Responsa Ba’i Chai, Choshen Mishpat 1, no. 158:
TR IR 23977 2109 MR PTD NT2 122P DX DR DNRT? 1290 R 197 099V 2192 1172 ROX 1K 11OPRT
9 I3 R 1N IR 92 27X 1T YA DI NOK XD
108  See Responsa Maharshakh (2:229), discussed above, section ITI. Maharshakh emphasizes
that it would be unfair to allow one party to sue under din Torah when the entire business deal
was conducted according to local custom which both parties relied upon:
LN 172 2701 1 POV IR WARW TWORW MYNIRAM POV NN ORW 17> 777 12701 273107 MNIR 720 2V
AW DY Y 290 10 OXRY .OARY POV W 121X 1777 XY P90 921,071 97 DR 228 1P DY vmva 17
7172 21X PR AR 23777 IR 19 VWM IR QIPRY RYY I IR 007 INRAY MTIRT MK TR0 9¥ 1Y POY W
2939 20 NP KD 79°K 19 OX ,[AMN T 93] AYANT 217 "3 K9R M RWAT Dpn ATnA 94y
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Jewish law did not incorporate marketplace norms, every transaction would be
simultaneously subject to multiple systems of law. This would make ordinary mar-
ketplace transactions more cumbersome and generate considerable uncertainty
about which system of law controlled the deal. Minhag ha-sochrim streamlines com-
merce by allowing the prevailing norms of the marketplace to govern.”?

On a third level, minbag ha-sochrim may reflect Jewish law’s acknowledgement
that commerce is dynamic and ever-changing, and that it would be exceedingly ditf-
ficult to legislate iron-clad rules to govern all commercial transactions for all time
and eternity."° The marketplace is always in flux: with novel investment vehicles,
new types of financial relationships, innovative methods of trading, emerging mar-
kets, and novel commodities. Now, Jewish law could engage with the dynamic mar-
ketplace by means of rabbinic t@kanot. The Talmud is full of such examples.” But
takanot require centralized rabbinic institutions and councils, which for chunks of
Jewish history are either non-existent altogether or unavailable at the local level
at which commercial practices vary. One way of thinking about minbag ha-sochrim
is that it serves as an automatic mechanism, built into Jewish law, through which
halakhah engages with a dynamic marketplace.™

109 For the idea that minhag ha-sochrim serves to facilitate efficient commerce, see Re-
sponsa Ba’i Chai, Choshen Mishpat I, no. 158:
IO Y KW P0ANM TRV OP O 7 KD AN I 1T 00 9 TN ORW MMpn W07 2IRW 10 Kwn
A2 DNTIA M RWAT DPNPW 270 D1V 20112 ONXYA 077 AWANY AID XOR NIRDIYT 2107 PIT OrRY 93
1Y DWW C1on
1ro  For the idea that it would be difficult for the Torah to legislate commercial and social rules
for all societies across time, see Ramban Devarim 6:18:
IR 22X ,090 MPTAM W 21PN 130EY IRWR 731 DY PIDW QY DTRT MM 2 37102 117 WO R
.27 992 W 207 WYY 993 7172 1 TN ...7277 ann T
Maggid Mishneh Shekheinim 14:
2V WO NPWYY TR 19T LLL1TN DOWITR NPRR 02993 022 NATITY TR MTA PPN 7301 72700 1300
922 077 AN MEAW DY 0°VID NNX? 1T 922 X7 man X?1 07X °12 QY 737w 7230 AN AT 7I0m
1203 9T @AM QWK 1ATA 209 NDIANA ANATIM QIR MTAY 19 MWY? 21 113721 Py 9021 121 %321 Ny
J9R 2995 NN 0°9911 209N 00D NXp
1 Consider, for example, the rabbinic enactment of ma’amad shelashtan (Gittin 13b), which
provided a mechanism for selling and transferring debts. Rashbam explains (Bava Batra 144a
s.v. kanah) that the rabbinic enactment formally recognized the common practice so that debts
could be transferred without witnesses or kinyanim:
OPTYY IR MIPAY DM PRI KDY NPT 172 RIT TN 3T °59 0N 1PN T2
112 Minhag ha-sochrim can also be thought of as a mechanism through which halakhah can
apply norms to cases that lack clear-cut halakhic rules. Suppose that it’s desirable for there to
be decisive rules governing all types of commercial relationships. Suppose further that certain
commercial relationships are under-determined by the halakhic rules—that is, suppose that there
is no clear halakhic rule that would govern some cases. Minhag ha-sochrim could serve as a
gap-filling principle that extends some set of norms to cases that would otherwise lie in the
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SuMMARY

This Article has argued that mznbhag ha-sochrim is a fundamental principle of Jewish
commercial law. Under the right conditions, mznbhag ha-sochrim recognizes the prev-
alent commercial practices of the marketplace as binding in Jewish law: Section I
introduced minbag ha-sochrim as a principle of incorporation and showed how it
differs from dina de-malkbuta dina. Section II established the talmudic basis for
minbag ba-sochrim, demonstrating that it is firmly rooted in the talmudic case law.
Section III surveyed applications of minhag ha-sochrim in the poskim. Section IV
offered several criteria that may limit the scope of minbag ha-sochrim, including the
prevalence of the practice, the propriety of the practice, the parties’ knowledge of
the practice, and its endorsement by communal scholars. Section V explored two
different conceptual bases for the normativity of minbag ha-sochrim: the power to
attach conditions to private commercial agreements and the power of the towns-
people to enact commercial legislation. Section VI discussed an important practi-
cal difference between these two bases: whether minbag ha-sochrim can be applied
to disputes that arise outside of contracts, such as torts and claims of unjust en-
richment. Section VII argued that minhag ha-sochrim is itself an internal provision
of Jewish law. The section also responded to several concerns that arise in light of
Jewish law incorporating commercial norms. Finally, the section pointed to several
themes that may underlie 7inhag ha-sochrim. These include: giving legal recogni-
tion to the parties’ commercial expectations, facilitating commerce between par-
ties subject to different or multiple legal jurisdictions, and allowing Jewish law to

engage with the realities of modern commerce.

interstices of halakhic-legal space. On this view; minhag ha-sochrim can be viewed as one meth-
od for filling in legal gaps. See the formulation in Responsa Rabad no. 131:
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See also Rabad’s gloss to Hilkhot Malveh ve-Loveh 25:10, where he suggests that the case dis-
cussed by Rambam should be decided by local custom, rather than by Rambam’s suggestion. I
am indebted to Jesse Lempel for fruitful discussion about the significance of Rabad’s position.
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